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SUPREME COURTS. 


ACTION. 


§ 90. Lire.—Construction of Ohio Statute——Section 48 of the 
Code, as amended April 16, 1867, (S. & S., 541,) authorized an 
action upon a policy of life insurance, issued by a company or- 
ganized under the laws of this State, to be brought in the county 
where the death of the person insured occurred. 

Union Cent. LifefIns. Co. vs. Pyers. 

Rep’d Jour’) p. 677, 


AGENT. 


§91. Frre—Of Company or Insured.—Insurance of Mortga- 
gor’s Interest by Mortgagee Through Mistake of Agent is Ground 
Jor Reformation When.—The plaintiff's mortgagee applied to C., 
the agent of certain insurance companies, for a policy on his in- 
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terest as mortgagee. Failing to procure the insurance in his own, 
the agent forwarded a memorandum to the agent of another com- 
pany who had requested him to send risks, and a policy was is- 
sued through the mistake of C., insuring the mortgagor, loss 
payable to mortgagee. The mortgagor had not authorized such 
insurance, and afterwards procured a policy on his own account. 
The premium was paid by the mortgagee, who called the agent’s 
attention to the form and was told that it was an insurance on 
his interest. Held, that under the statute of New Hampshire, C. 
was the agent of the company, and his knowledge of the facts 
and representations were the knowledge and representations of 
the company. 

Union Trust Ins. Co. vs. Wilkinson, 13 Wall., 222 ; Ins. Co. vs. Mahone, 
21 Wall., 152 ; N. J. Life Ins. Co. vs. Baker, 94 U. S., 610. 

Held, that the plaintiff was entitled to have the policy reform- 
ed to cover his interest and to recover. 

Oliver vs. Mutual Com. Ins. Co., 2 Curtis, C. C., 277; Woodbury Sav- 
ings Bank vs. Charter Oak Ins. Co., 31 Conn., 517 ; Longhurst vs. Star 
Ins. Co., 19 Iowa, 364 ; Snell vs. Ins. Co., 98 U. S., 85. 


Sias vs. Roger Williams Ins. Co. 
Rep’d Jour’l, p. 500. 2U.8.C.C., N. H. 


ALIENATION. 


$92. Fire.—Notijication to Company Without Consent Does 
not Waive Policy Stipulati n.—Conditions in an insurance policy 
that any transfer or change of title to the property insured, or 
the assignment of policy without the consent of the insurance 
company indorsed on the policy, are not dispensed or satisfied by 
notifying the company of the sale of the property and applying 
for consent of the assignment of the policy, although the com- 
pany makes no reply to the application. It is not necessary un- 
der such circumstances that the insurer should make a formal for- 
feiture of the policy ; the contract is at an end by the act of the 
assured, and mere silence on the part of the insurer will not be 
a waiver of the conditions. 

Freely vs. Ins. Co., 6 Casey, 411 ; Buckley vs. Garrett, 11 Wr., 209 ; Ferre 
vs. Ins. Co., 17 P. H. S., 373 ; Carpenter vs. Ins. Co., 16 Pet., 496; Trask 
vs. Ins. Co., 5 Casey, 198 ; Desilver vs, Ins. Co., 2 Wr., 187. 


Girard F. & M. Ins. Co. vs. Hebard. 
Rep’d Jour’l, p. 425. 





1881.] Capital Stock.— Deck { Loads. 
CAPITAL STOCK, 


§ 93. Fime.—ZLiability of Stockholders.—Construction of Sta- 
ute.—The 16th section of the general insurance law provides 
that “the trustees and corporators of any company organized 
under this act shall be severally liable for all debts or responsi- 
bilities of such company, to the amount by him or them sub- 
scribed, until the whole amount of the capital of such company 
shall have been paid in, and a certificate thereof recorded as 
hereinbefore provided.” Held, that the word corporator as used 
above, means a shareholder and not simply a commissioner or 
promoter in organizing the company. That section 19 of the 
above act imposes the same liability on shareholders in compan- 
ies organized under special charters, and brought under the pro- 
visions of the general law as those originally organized under the 
general law, except in cases where the general law otherwise pro- 
vides. One of these exceptions is, that their capital may contin- 
ue the same as authorized by their charters,both in character and 
amount. That the company had a special charter and it was not 
necessary for it to take the preliminary steps to form a corpora- 
tion under the general law, but it was its duty, when coming un- 
der the general law, to make a report to the auditor of the fact of 
organization, and amount of capital paid in, etc. If the capital 
had been collected and invested as authorized by the’charter, in 
the securities named, the company should have so reported, thus 
affording security to that extent to the creditors of such company. 
To insure a compliance with this requirement the stockholders 
were made liable by the statute, until the certificate should be 
obtained and recorded, as required by Section 16. 

Dissenting from Chase vs. Lord, 6 Abbt. N. C., 268, 16 Hum., 369. 

Gulliver vs. Roelle. 

Rep’d Jour’l, p. 587. 


DECK LOADS. 


§94,  Lire.—Construction of Policy.— Waiver of Policy Pro- 
hibition by Agent.—The insurance was on paper on a canal boat. 
‘Lhe policy provided that the boat might load in such manner as 
was customary without reference to marine laws or customs. Al- 
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so that the compny should not be liable for yoods on deck unless 
by special agreement. Held, that the intention was to exclude 
deck loads except where it was customary to so load, and the cus- 
tom of carrying paper on deck being shown the policy was 
liable. 

Lenox vs. U. 8. Ins. Co., 3 J. Cas., 178 ; 2 Phil. on Ins., 179. 

Held, that knowledge of the agents as to the manner of carry- 
ing the paper waived the policy limitation. 

Shearman vs. Ins. Co., 46 N. Y., 525 ; Richmond vs. Ins. Co., 79 Id., 230. 

Held, that acts of clerks in charge of the office of the agents 
and performing their business, were the acts of the agents. If 
the meaning of the policy is ambiguous, that meaning is to be 
given which is most favorable to the insured. 

Marvin vs. Stone, 2 Cow., 806; McMaster vs. Ins, Co., 55 N. Y., 222 ; 
Raun vs. Ins. Co., 59 Id., 387. May on Ins., 181. 


Allen, et al. vs. St. Louis Ins. Co. 
Rep’d Jour’l, p. 504. 


INSOLVENCY. 


§ 95. Lire.—How Registered Policy Fund is to be Distribut- 
ed in Case of.—The issue and ultimate payment of registered 
policies in New York are regulated by statute, and in determin- 
ing the distribution of the special deposit for such policies in 
case of ‘insolvency the provisions of the statute rather than gen- 
eral principles of equity must govern. Claimants under register- 
ed policies in case of insolvency are first to claim against such 
special fund, and then as regards any deficiency, are to pro rate 
with other creditors against the general fund. 

Attorney General vs. North America Life Ins. Co. 

Rep’d Jour’l, p. 491. N.Y. C. A. 


§96. Lire—Right of Receiver to Litigate.—Ultra Vires.— 
Claims Against Reinsuring Company in Case of Amalgamation 
and Withdrawal of Stock.—The receiver of a life insurance com- 
pany may litigate in his own name for the benefit of creditors in 
case of fraud which might be binding on the corporation. 

Gill vs. Baylis, Mo. 8. C.; High on Rec. Sec., 314, 315. 

A corporation cannot escape responsibility for its wrongful acts 
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by claiming that they were wltra vires. A corporation is respon- 
sible for a wrongful act intentionally done, though no actual fraud 
was intended. 

N. Y. & N. H. R.R. Co. vs. Schyler, 34 N. Y., 49 ; Cooley on Torts, 116 ; 
Field on Corp. See., 333. 

The business of the C. Life Ins. Co. was transferred to the 
control of the officers of the L. Company in the following man- 
ner: The draft of the L.Co. for $1,000,000jwas deposited with the 
C. in exchange for securities of a like amount. The stock of the 
C. was then purchased with the securities and re-transferred to 
the C. in exchange for the draft and retired. The C. Co. was, it 
would appear, at the time insolvent apart from its stock. Subse- 
quently the L. Co. passed into the hands of a receiver, and a sep- 
arate receiver was appointed for the C. Co. Held, that the latter 
had a right to be reimbursed out of the assets of the L. Co. for 
the stock thus withdrawn. The assets of a corporation, and 
especially its capital stock, cannot thus be withdrawn beyond the 
reach of creditors, and equity will remedy the wrong. 

Cooley on Torts, 98, 473 ; Lee vs. Sandy Hill, 40 N. Y., 442; 1Sto. Eq. 
Jur. See:e, 258-261 ; Thompson on Stock, Sec. 201; Upton vs. Tribilcock, 
91 U. S., 47; Sweet vs. Manpin, 65 Mo., 68; Post vs. Adtna Ins. Co., 48 
Barb., 351; Mory on Ins., Sec. 565 ; Carpenter vs. Mutual Safety Ins. Co., 
4 Sand., Clay, 408. 

Alexander, Receiver vs. Relfe. 


Rep’d Jour’l, p. 460. Mo. 8. C, 
POLICY. 


$97. Fime.—Construction of Words in Having a Technical and 
an Ordinary Meaning.—W ords in a policy are to be construed in 
their ordinary and popular sense unless they have acquired by 
usage of trade and the like in connection with the subject matter 
a distinct technical sense. Where a word has both a popular and 
technical sense the meaning is one of fact for the jury. But where 
words have acquired an exact and technical meaning in any busi- 
ness, and are used in a contract relating to such business they 
are prima facie to be construed in the sense which they have ac- 
quired, and failure to so instruct a jury upon request, leavin 2 





486 - Digest of Decisions. [July, 


them to interpret by their unaided judgment, is error calling for 
reversal. 

Daniels vs. Hudson River Ins. Co., 12 Cush., 480; Whitmarsh vs. Con- 
way Ins. Co., 16 Gray, 359 ; Lowry vs. Russell, 8 Pick., 358 : Sawtelle vs. 
Drew, 122 Mass., 228; Taylor vs. Briggs, 2 Cs. P.,525; Nordin St. Co. 
vs. Dempsey, 1 C. P. D., 654 ; Heald vs. Cooper, 8 Me., 32; Thompson 
vs. Sloan, 23 Wend., 71; Dalton vs. Daniels, 2 Hilt., 474; Wayne vs. 
Steamboat Gen. Pike, 16 Ohio, 421 ; Doane vs. Dunham, 79 IIl., 131 ; Pil- 
mer vs. State B’k, 16 Iowa, 326 ; Appleman vs. Fisher, 34 Md., 554 ; Carter 
vs. Phila. Coal Co., 77 Penn. St., 286.. 

Houghton vs. Watertown Ins. Co. 

Rep’d Jour’l, p. 547. 


§98. Lire.—Right toa Paid-up not Forfeited When Company 
is Responsible for Non-Compliance.—Non-payment of Premium. 
—Surrender.—Proceedings for Dissolution—The plaintiff was 
the holder of a policy issued by the defendant company which 
provided that in case of default in any payment of premiums 
after two full years’ payment had been made, the policy might be 
exchanged for a paid-up endowment policy for a certain amount, 
subject to the condition that the policy, duly receipted, “ shall 
have been transmitted to and received by the company within 
sixty days after such default.” The premium due August 23, 
1877, was unpaid, and no offer to surrender the original policy 
for a paid-up policy was made by the plaintiff until March,1879. 
Held, that failure to transmit the policy to the company within 
the sixty days after default, in the absence of circumstances ade- 
quate to excuse non-compliance with this condition, involved the 
loss of all right of the plaintiff to the paid-up policy. 

N. Y. Life Ins. Co. vs. Statham, 93 U. S., 30. 

Heid, that the company, in the light of all the facts and cir- 
cumstances of the case—having refused by its agent to accept 
the premium on the day it was due, because of proceedings pend- 
ing against it for dissolution and the appointment of a receiver, 
and not having thereafter given the plaintiff any notice of an 
opportunity to pay the premium elsewhere, and having, in reply 
to his letters of inquiry, denied his right to any information, and 


having led him to suppose that his policy had wholly lapsed, and 
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that it could do nothing towards reviving the same until clear of 
the court proceedings, and then only as an act of grace or favor 
—was estopped to assert that the plaintiff had forfeited his right 
to the paid-up policy by failure to transmit the original policy 
within sixty days after non-payment of the premium on August 
23, 1877. 

Distinguishing Whitehead vs. Universal Life Ins. Co., 10 Ins. Law Jour- 
nal, 337. 

Coffey vs. Universal Life Ins. Co. 

Rep’d Jour’l, p. 525 U. 8. C.C., Wis. 


§99. Fire.—Construction of “ While Drying Hops.”—The 
insurance was on a hop-house “ while drying hops” from August 
15th to October 15. Held, that intention was to insure only 
while drying hops, and the work having ceased at the time of 
fire, the policy did not apply, though the time had not expired. 


Langworthy vs. Oswego and Onondaga Ins. Co. 
Rep’d Jour’], p. 546. N.Y. C. A. 


PRACTICE. 


$100. Lire.—Right to Afirmative— Burden of Proof.—Refer- 
ence to Original Policy.—The party holding the affirmative on an 
issue of fact, has a right to open and close the case which it is 
error to deny. In a suit on a life policy, the allegation of plain- 
tiff that death did not occur from any violation of the policy 
when such allegation was not necessary, did not deprive him of 
the right to the affirmative, though the defendant answered that 
death did occur through such violation. Where the answer ad- 
mits the issue of the policy and the allegations in the complaint, 
and alleges a breach of conditions, the burden of proof is on the 
defendant, and unless it shows by a preponderance of evidence 
such breach, the plaintiff is entitled to recover. 

Jones vs. Brooklyn Life Ins. Co., 61 N. Y., 79; Van Valkenburgh vs. 
American Pop. Life Ins. Co., 70 N. Y., 605; Elwell vs. Chamberlin, 31 N. 
Bey GEE. 


Merely asking to refer to the original policies when produced, 
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was not a denial of their terms and presented no issue for 
trial. 

Murray vs. N. Y. Life Ins. Co. 

Rep’d Jour’l, p. 497. 


PREMIUM NOTES. 


$101. Frire—Are Liable to Attachment in the Hands of the 
Makers When—The premium notes held by a mutual company 
represents its capital stock as regards those who are not mem- 
bers and are insured under all-cash policies. "Whenever by as- 
sessment regularly made, any part of such notes becomes due 
there is such an indebtedness in favor of the company as may be 
attached by any of its creditors other than the members,and an all- 
cash claimant may thus attach the funds in the hands of the pre- 
mium note makers, although the assessment was ordered to meet 
other losses besides his own. 


Peterson vs. Sinclair, and cases cited, 2 Norris, 250. 


Hays vs. Lycoming F. Ins. Co. 
Rep’d Jour’! p. 507. 


PROOFS OF LOSS. 


§ 102. Frre.— Waiver of.—Where a building and its contents 
were destroyed by fire, and the officers of the insurance company 
wherein the same were insured were at once informally notified of 
the loss, and thereupon summoned a meeting of the board of dir- 
ectors who passed a formal resolution not to pay the amount of 
the loss; in an action subsequently brought by the insured 
against the company to recover the amount of said loss: Held, 
that the question was properly submitted to the jury, whether the 
company had not, by its action, waived a right to demand that 
formal proof of loss, which was, by its charter, made a condition 
precedent to any claim against it. 


Lycoming Co. Mut. Ins. Co. vs. Schreffler, 8 Wr., 269. 


Farmers’ Mut. F. Ins. Co. vs. Moyer. 
Rep’d Jour’l, p. 514. 





Risk.— Suicide. 


RISK. 


§ 103. Frre.— Waiver of Concealment.—Objection to payment 
on the ground that a building attached had not been properly 
heated is a waiver of the allegation that the proximity of the 
building had not been make known, as it was a recognition that 
it was included in the policy. 


Castner vs. Farmers’ Mut. Ins. Co. 
Rep’d Jour’l,{p. [458. Mrou. 8. C. 


§104. Fire.—Jncrease of by Steam Thresher.—Where the 
owner of a barn temporarily places a portable steam threshing 
machine in the neighborhood thereof for immediate use, and in 
consequence of the explosion of such machine the barn is de- 
stroyed by fire; in an action by him against the insurance com- 
pany, wherein said barn was insured, to recover his loss. Held, 
that the use of such machine not being expressly prohibited by 
the charter and by-laws of said company, nor by the provisions 
of the policy, the plaintiff was entitled to recover, unless the use 
of said machine materially increased the risk of the company,and 
that whether said risk was so materially increased or not was 
properly left to the jury. 


Inland Ins. Co. vs. Stauffer, 9 Casey, 397; State Ins. Co. vs. Todd, 2 
Norris, 272. 


Farmers’ Mut. F. Ins. Co. vs. Moyer. 


SUICIDE. 


§105. Lire.— When a Question for the Jury.— Dees not In- 
clude Accidental Death.—W here evidence strongly tended to show 
death from an overdose of medicine, but the conclusion depend- 
ed upon inferences, the question was properly left to the jury. 
The policy provided that if the insured “died by his own hand 
or act, voluntary or otherwise,” it should not be liable. Held, 
that the provision did not apply to a purely accidental death 
from taking poison by mistake or ignorance. 
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Van Zandt vs. Ins. Co., 55 N. Y., 169; Newton vs. Ins. Co., 76 N. Y., 
426. 


Penfold vs. Universal Life Ins. Co."} 
Rep’d Journ’l, p. 521. 


TITLE. 


§ 106. Fire.—Joint or Several.—The policy was issued to two 
parties as joint owners. Held, that in the absence of specific in- 
quiry, making the precise nature of the title material, the policy 
was not avoided by the insured property being held in severalty. 
It is not necessary that the precise nature of the interest should 
appear in the application, unless specifically required. 

Rogers vs. Traders’ Ins. Co., 9 Paige, 583; De Forrest vs. Fullers’ F.Ins. 
Co., 1 Hall N. Y., 84; Foster vs. U. S. Ins. Co., 11 Pick., 85. 

Castner vs. Farmers’ Mut. Ins. Co. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


COURT OF APPEALS OF NEW YORK. 


ATTORNEY GENERAL 
US. 


NORTH AMERICA LIFE INS. CO.* 


The issue and ultimate payment of registered policies in FNew York are regu- 
lated by statute, and in determining the distribution of the special deposit 
for such policies in case of insolvency the provisions of the statute rather 
than general principles of equity must govern. 

Claimants under registered policies in case of insolvency are ‘first to claim 
against such special fund, and then as regards any deficiency, are to pro 

, rate with other creditors against the general fund. 


Wm. D. Wurrtne, for Registered Policy-holders. 


The North America Life Insurance Compary, after issuing a large 
number of “registered” policies under the act of 1869, chap. 902, 
was put into the hands of a receiver, under the provisions of said 
act, on the 8th day of March, 1877. The registered deposit made by 
the company under said act with the superintendent of the insurance 
department, to secure policy-holders, was reduced to money and 
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turned over to the receiver, from which he has made two dividends 
to said registered policy-holders, aggregating fifty per cent of their 
claims, thereby nearly exhausting the registered deposit. 

The question now arises, upon the distribution of the general 
funds in receiver’s hands, as to whether registered policy-holders are 
to participate therein, and if so, upon what basis, and involves the 
settlement of the question as to how the expenses of the receiver- 
ship are to be divided between the registered and non-registered 
policy-holders before any dividend of the general fund can be made. 

Upon the petition of the receiver for instructions in the premises, 
the court at Special Term, decides : 

That registered policy-holders were entitled to participate in the gen- 
eral fund, but only on a pro rata basis equal to the deficiency of the reg- . 
istered deposit in paying their claims in full, The General Term af- 
firmed the order of the Special Term. There wasno opinion written. 
This appeal is from said order, and involves questions of law only. 


POINTS. 


The registered deposits are nearly identical with collateral securi- 
ties, the superintendent being a mere bailee. Like a secured credi- 
tor of a common insolvent debtor, the registered policies have a right 
to both funds, and may reserve their collateral security as a final 
protection, entering into the general fund on the basis of his entire 
debt with all other creditors. (Jervis vs. Smith, 7 Abb. Practice, N. 
S., 217.) 

The same questions as are under discussion here came up before 
the referee appointed to ascertain who were entitled to participate, 
and upon what basis, in the $100,000 deposit of the general fund. 
After thorough discussion, the referee decided that there was no 
distinction between the rights of registered and unregistered policy- 
holders. His report was confirmed by Justice Westbrook, and no 
appeal, therefore, is now possible. 


Rapuaen J. Mosss, Jr., fur Registered and Unregistered Policy-hold- 


ers. 


Under the statute of 1869, the superintendent of insurance has a 
preferential claim against the unregistered assets, after deducting 
the expenses of the receiver and his commissions, for such sum as 
shall be sufficient to make good the registered fund at the date of 
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the failure of the company, without taking into consideration the 
depreciation since occurring in that fund by reason of the deprecia- 
tion of securities, if any, although my information is that there has 
been a rise in these securities, and therefore I limit his right to the 
present actual deficiency, which shall be shown by the dividends to 
be declared from the registered fund. 

The general fund should be distributed pro rata among all for the 
full amount of their policies until the amount received by registered 
policy-holders from both funds equals the amount due. 

This construction is supported by authorities as a rule of equity. 
Jervis vs. Smith, Superior Ct. of Buffalo, 3 B. R., 597; and 7 Abb. 
Pr., N. S., 217, and cases cited. See also Story’s Equity Jurispru- 
dence, 12th Ed’n, section 564, B. and C., pp. 551 and 552. 

The doctrine of election between two funds can never be applied 
where the election would be injurious to the creditor forced to make 
it. See Cheesborough vs. Millard, 1 Johnson’s Ch., 409; Brinker- 
hoff vs. Marvin, 5 Johnson, 320; Evertson vs. Booth, 19 Johnson, 
486 ; Van Mater vs. Ely, 1 Beas, 271 ; Bell vs. Fleming, 1 Beas, 13; 
Allston vs. Mumford, 1 Brockmarth, 265; Aldrich vs. Cooper, 2 
Leading Cases in Equity, 56 and notes. 

The rule in bankruptcy, requiring the creditor to first exhaust his 
security, and then prove only for the deficiency against the general 
estate, is purely statutory, and a question of practice and not a prin- 
ciple of equity jurisprudence. See Mason vs. Bagg, 2 Mylne and 
Craig, 446 ; Cook’s Bankrupt Law, Vol. 1, p. 19. Also section 5,075, 
U. S. Revised Statutes. See Jn re Anderson, 12 B. R., 502; Re 
Hugo Broich, 15 B..R., 11; Re Wm. Lloyd, 15 B. R., 257; Re Dow, 
14 B. R., 307. 


Lucrus McApam, for Policy-holders. 


The rule in equity as to a creditor with security, is founded upon 
the fact that he has a lien upon two funds. 

It has no application, if it can be shown that he has no claim upon 
the second fund. 

The evident intent of the act was to create a separate branch of 
the business, which could not fail if the trustees of the fund re- 
mained faithful. 

It was a company within a company, an imperium in imperio, re- 
ceiving and investing its own premiums, paying its own losses, meet- 
ing its own obligations, and only connected with the unregistered 
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policies by giving them the benefit of any surplus funds that might 
accrue. If this fund, then, so hedged round with legal sanctions, 
checks and balances, has been impaired by the negligence of its 
trustees, it is difficult to see why the non-registered policies should 
be compelled to bear the loss. Attorney General vs. North America 
Life Insurance Co., 9 Ins. Law Journal, Nov., 1880, p. 849. 

The Court of Appeals says you cannot come upon the general 
fund without evidence that the trust funds have gone into that gen- 
eral fund. Can you come upon the general fund when the evidence 
is the other way? Is there any equity in saddling upon the non- 
registered policies the depreciation in the value of the securities in 
the registered fund, which depreciation occurred after the failure of 
the company? Equitable assets must be distributed pro rata with- 
out preferences, and any statutory change of the rule must be strictly 
construed. Willard’s Kq., 48. 

The fund pledged for the payment of the registered policies was 
the registered fund, and that alone. The general fund did not enter 
into the contemplation of the parties and was not relied upon. 

No more was needed, and no more was pledged, leaving that fund 
alone liable. Hort’s case, 5 Big. Life and Acc. R., 715. 

The registered policies claimed against the registered fund and 
thus elected their remedy. The confirmation of the referee’s report 
is conclusive. 


R. W. Pecxuam, for the Receiver. 


It was proper for the receiver to apply to the court for instruc- 
tions. Jn re Security Life Ins. Co., 79 N. Y., 267. 

The order was right. It is not to be reviewed upon any general 
view of the rights of a creditor of an insolvent who has two funds, to 
either of which he can at pleasure resort for the payment of his 
debt. Such is the case of Jarvis vs. Smith, (7 Abb. Pr., [N. S.,] 217,) 
and cases mentioned in the opinion of the court, though, even in 
such cases, it has been held that the creditor must resort to his se- 
curity first and prove his debt for the balance. Midgeley vs. Slo- 
cum, 2 Abb., (N. S.,) 275 ; Amory vs. Francis, 16 Mass., 308 ; Far- 
num vs. Boutelle, 13 Met., 159. 

The opposite doctrine, wherever it is held, has only been applied 
where the creditor was under no legal obligation, and upon whom 
rested no equity to resort to either of his two funds in advance of 
the other, but where, under the circumstances of the case, he had 
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the right to resort to either of them which would be most advan- 
tageous to him. 

Here no such right exists upon the part of the registered policy- 
holders. 


F incu, J. 

The distribution of the special fund deposited for the benefit of 
registered policies is to be controlled by the statute rather than any 
general rules of equity. The latter may help our judgment, but can- 
not displace the terms of an express trust or of a specific enact- 
ment. The issue, protection and ultimate payment of registered 
policies is regulated by statute. (Laws of 1869, ch. 902.) It dic- 
tates the proceedings in cases of insolvency, and defines very clearly 
the duty of the superintendent and the receiver. The former is re- 
quired to convert the securities deposited into money and pay over 
the proceeds to the latter, who is thereupon to apply such proceeds 
to the payment of registered policies and annuities in proportion to 
their net value. The statute further provides that any surplus re- 
maining, if any there be, “ with all the other assets of the said com- 
pany shall be then applied to the payment of all the just debts of said 
company.” The purpose of this provision is quite plain. The de- 
posit, converted into money by the superintendent and paid over to . 
the receiver, is to be first applied by the latter “to the payment” of 
the registered policy-holders and annuitants. That application ex- 
tinguishes in whole or in part the claims of the latter. If, as in the 
present case, the special fund does not yield enough to pay in full, 
the balance unpaid, and that only remains as a debt against the com- 
pany. The policy is the latter's contract and covenant ; none the 
less so because specially protected and secured, and after the ex- 
haustion of the special deposit, the balance remaining is a general 
and unsecured debt, as yet undischarged. The special deposit hav- 
ing been exhausted and the balance of debt ascertained, it is pro- 
vided for by the final provision that the remaining assets are then 
“to applied to the payment of the just debts of the company.” 
Such balance becomes one of those “just debts ” and to its amount, 
and upon that basis is entitled to share in the distribution of the 
general assets. 

The principle which guided the distribution of the $100,000 de- 
posited with the superintendent of insurance as a pre-requisite for 
doing business was settled by the General Term and acquiesced in 
without an appeal to this court. It cannot serve as a precedent to 
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control our conclusion. Nor is there anything in our previous ruling 
in this case which contravenes our present determination. The ques- 
tion now here was not then raised or argued, fand we cannot see 
that it was even incidentally involved. The two {points to which our 
attention is directed related to entirely different questions. In one 
of them the inquiry was as to the relative rights of registered poli- 
cies among themselves where some had matured by the death of the 
insured. In the other unregistered policies which had been taken in 
exchange for registered policies were shut out from a share of the 
registered fund, and jwe did not find it necessary to pass upon the 
preference given them in the general fund. 

The question of expenses and how they should be borne, was not 
raised or considered below, and therefore, furnishes nothing for us 
to review. 

We think the case was properly decided, and the order of the Gen- 
eral Term should therefore be affirmed with costs to the receiver, to 
be paid by the appellants. 

All concur, except Folger, Ch. J., absent. 





Murray vs. New York Life Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


GERTRUDE B. MURRAY, Respondent, 
US. 
NEW YORK LIFE INS. CO., Appellant.* 


The party holding the affirmative on an issue of fact, has a right to open and 
close the case which it is error to deny. 


In a suit on a life policy, the allegation of plaintiff that death did not occur 
from any violation of the policy when such allegation was not necessary, 
did not deprive him of the right' to the affirmative, though the defendant 
answered that death did occur through such violation. 


Where the answer admits the issue of the policy and the allegations in the 
complaint, and alleges a breach of conditions, the burden of proof is on the 
defendant, and unless it shows by a preponderance of evidence such breach, 
the plaintiff is entitled to recover. 


Merely asking leave to refer to the original policies when produced, was not a 
denial of their terms and presented no issue for trial. 


Judgment reversed. 


Joseph H. Croats, for Appellant. 
Cuartes H. Winrteip, for Respondent. 


Mutter, J. 

The right of a party holding the affirmative upon an issue of fact 
upon trial to open and close the evidence, and upon the final sub- 
mission of the case to the jury to reply in summing up the e139, is 
too well settled to admit of any question. And when such right is 
denied by the judge upon the trial, such denial furnishes ground for 
exception which is the subject of review upon appeal. Millerd vs. 
Thorn, 56 N. Y., 402. The defendant in this case clearly held the 
affirmative of the issue upon trial, and the judge erred in refusing to 
allow the defendant to open and close the case in accordance with 
“*Decision redered April 26,1881. 2 
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such right. The complaint was upon two policies of insurance, each 
of which contained a provision as follows, that “If the person 
whose life is hereby insured shall * * * * die in, or in conse- 
quence of a duel, or of the violation of the laws of any nation, State 
or province, * * * then, and in every such case, this policy 
shall be null and void.” 

It alleged among other things that the death of the insured was 
not caused by the breaking of any of the conditions and agreements 
in either of the policies. This allegation was not required, and all 
that was essential to meke out a cause of action, was a statement of 
the contract, the death of the assured and the failure to pay as pro- 
vided. The insertion of an unnecessary allegation in the complaint 
which the plaintiff was not required to aver or to prove, in order to 
establish his case, could not and did not deprive the defendant of his 
right to the affirmative, if such right actually existed. As the alle- 
gation referred to was not properly there for the purpose of making 
out a good cause of action, the complaint must be regarded as if it 
contained no such averment. The answer of the defendant denied 
this allegation of the complaint and set up that the insured died in 
consequence of a violation by him of the laws of the State of New 
York, and in consequence of an unlawful assault committed by him 
upon one Robert H. Berdell. It also admits that the defendant in- 
sured the life of Wisner Murray by two policies of insurance, copies 
of which were annexed to the complaint and begs leave to refer to 
the original thereof when they shall be produced. This allegation 
we think was not a denial of the policies and did not require their 
proof. In fact it admitted their existence and validity, simply asking 
that the originals instead of copies be taken as the contract which 
was all the plaintiff claimed. The only facts which were really to be 
tried were those averred in the affirmative defense set up that Wis- 
ner Murray died in consequence of a violation of the laws of the 
State. Ifthe defendant introduced no such evidence by the answer 
which admitted the plaintiff's cause of action she was entitled to re- 
cover the amount of the policies. The defendant had alleged a 
breach and unless he proved it no defense was made out, and the 
plaintiff was not called upon to disprove what had not been estab- 
lished by evidence. No presumption could arise in favor of the de- 
fendant without proof that the assured died from a violation of law, 
and unless this was established the plaintiff would have been entitled 
to a judgment upon the pleadings. The rule is well established 
that in an action upon a policy of insurance when the answer ad- 
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mits the issuing of the policy and the allegations in the complaint 
and alleges a breach of its conditions, the burden of proof is upon 
the defendant, and the plaintiff is entitled to recover unless the de- 
fendant satisfies them by a preponderance of evidence, that the con- 
ditions had been broken. Jones vs. Brooklyn Life Ins. Co., 61 N. Y., 
79 ; Van Valkenburgh vs. American Pop. Life Ins. Co., 70 N. Y., 605 ; 
Elwell vs. Chamberlin, 31 N. Y., 611. 

There is no ground for claiming that the answer did not admit all 
that was essential to entitle the plaintiff to a judgment, and there is 
no such denial of any material fact in the complaint as required any 
proof on the part of the plaintiff to maintain the action. 

Merely asking leave to refer to the original policies when pro- 
duced related to the accuracy of the copies, was not a denial of their 
terms and conditions, and presented no issue for trial. The plaintiff, 
we think, would have been ‘entitled to a judgment without their pro- 
duction, and upon the failure of the defendant to prove his affirma- 
tive defense that the deceased died in, or in consequence of a viola- 
tion of law and after the court had held that the plaintiff was entitled 
to the affirmative, such testimony could have no effect in determin- 
ing the right of the defendant to the affirmation. 

As for the error stated the judgment must be reversed, and as a 
new trial may present a different state of facts, it is not necessary to 
consider the other questions raised upon the trial. 

Judgment reversed and new trial granted with costs to abide the 
event. 

All concur. 





Report of Decisions. 


UNITED STATES CIRCUIT COURT. 
DISTRICT OF NEW HAMPSHIRE. 


May Term, 1881. 


GEORGE B. SIAS 
vs. 


ROGER WILLIAMS INS. CO.* 


The plaintiff mortgagee applied to C., the agent of certain insurance compa- 
nies, for a policy on his interest as mortgagee. Failing to procure the in- 
surance in his own, the agent forwarded a memorandum to the agent of an- 
other company who had requested him to send risks, and a policy was is- 
sued through the mistake of C., insuring the mortgagor, loss payable to mort- 
gagee. The mortgagor had not authorized such insurance, and afterwards 
procured a policy on his own account. The premium was paid by the 
mortgagee, who called the agent’s attention to the form and was told that 
it was an insurance on his interest. 


Held, that under the statute of New Hampshire, C. was the agent of the com- 
pany, and his knowledge of the facts and representations were the knowl- 
edge and representations of the company. 

Held, that the plaintiff was entitled to have the policy reformed to cover his 
interest and to recover. 


‘Wu J. Coretann, for Plaintiff. 
Samuet C. Easrman, for Defendant. 


Lowe tt, J. 
The plaintiff, residing at Ossippee, held two mortgages upon the 
house of Abram Cole at Grafton, and applied in January, 1874, to 
Buel C. Carter of Wolfborough, to insure his interest as mortgagee. 
Carter was agent for some insurance companies and was applied to 


* Opinion filed June 24, 1881. A prior decision in this case referred to in the opinion appears 
in 9 Ins. Law JOURNAL, p. 154, 
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in that character, and promised to place the risk in a good company. 
He was not the agent of the defendant company, except that Rufus 
P. Staniels, their general agent for Concord and the vicinity, had 
asked him to send to him any risks which he did not place in his 
own companies This had been done in several instances before 
1874, and the course of business was for Carter to forward the appli- 
cations or memoranda of a risk io Staniels, and if it was accepted, 
Staniels sent Carter a policy which Carter delivered on payment of 
the premium and was allowed ten per cent of the premium for his 
commission. 

In April, 1874, in pursuance of the request of the plaintiff, Car- 
ter made out a paper, which may be considered to be an application. 
It is, in form, an agent’s daily memorandum. It is headed “ Ger- 
mania Fire Insurance Co.,” and proceeds: ‘Insurance is granted to 
Abram Cole of Gorham, N. H., on two-story frame dwelling-house, 
L and barn connected, occupied in Summer season for Summer 
boarding-house, and in Winter by assured as dwelling-house, $1,500. 
On furniture therein $500, situate near Gorham village on the road 
to Randolph, N. H. Payable in case of loss to George B. Frost, 
(This should be George B. Sias, and is so in the policy) of Ossipee, 
as his interest may appear.” On the back are many particulars of the 
situation of the property, with a diagram, etc. This paper appears 
to have been sent to Carter’s correspondents in Boston and to have 
been rejected by them, and then to have been inclosed to Staniels, 
who accepted the risk and issued a policy dated May 1, 1874, insur- 
ing Cole for two years payable to the plaintiff as his interest should 
appear. This policy he sent to Carter, who sent it to Sias. Carter 
received the premium and paid it to Staniels after deducting his 
commission. Five hundred dollars was insured on the furniture in 
which Sias had no interest. This would seem to. be a mistake of 
Carter’s. Sias paid the premium himself and intended to insure his 
own interest, and had no authority or request from Cole, the mort- 
gagor, to insure the equity. He called Carter's attention to the form 
of policy, and asked him if it insured his interest and that only, and 
was informed by him that it did. The buildings were destroyed by 
fire in July, 1875, and Sias brought an action which was removed to 
and tried in this court, Judge Shepley presiding. The company 
proved that Cole had procured insurance after the date of this pol- 
icy, and insisted that this act avoided it under one of the conditions 
in the policy. The court ruled for the purposes of the trial, that un- 
der the circumstances substantially here above stated as I under- 
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stand, the policy might be considered to insure the plaintiff as mort- 
gagee, if the jury believed the facts to be as stated. A verdict was 
rendered for the plaintiff which I afterwards set aside, holding that 
as the policy was written, there was a breach of the condition against 
further insurance by the assured, because Cole was the person re- 
ferred to by those words. That action is still on the docket. This 
bill is filed to reform the policy, alleging that it was issued to Cole 
by the mistake of Carter, who is averred to have been the agent of 
the defendants ; that there has been a loss and due proof thereof. 
It prays payment of the loss and general relief. I understand by 
the argument that no claim is made for the loss of the furniture, 
though the bill is framed to ask for that also. The answer denies 
that Carter was ever the defendant’s agent ; denies that he ever as- 
sumed to act as such ; that he ever asked for other or different in- 
surance from what he received, or that the plaintiff himself ever 
asked for a different kind of policy. As to the loss and the proof 
received, the answer is as follows : “ The defendant admits that the 
buildings insured by said policy were destroyed by fire on the 29th 
day of July, 1875, but whether without fraud or not the defendant 
does not know, and that Cole made a proof of loss in due form for 
the proof of his claim, making oath that he was entitled to recover of 
the defendant, which proof the defendant understands and believes 
was forwarded to the plaintiff and adopted by him.” 

There is no doubt that Carter was a sub-agent of Staniels, the 
general agent of the defendant company, with authority to forward 
applications, deliver policies and receive the premiums. This, ac- 
cording to the statute law of New Hampshire makes him the agent of 
the company and not of the insured in framing the application. Gen. 
laws, c. 172, §3. “If any company shall issue any policy upon an 
application prepared by a third person assuming to act as their 
agent or otherwise, they shall be affected by his knowledge of any 
facts relating to the property insured as if they were stated in the 
application.” I cite it from the general laws for convenience, though 
they were compiled after the date of the policy, being a re-enact- 
ment of the former statute. The words “or otherwise,” seem rather 
broad. I suppose they mean that although the third person should 
have made no special representations of agency he is pro hac vice, 
the agent of the company rather than of the assured. Carter under- 
stood, I think, that he was the agent of Staniels in forwarding the 
memorandum, and Staniels understood that he was the agent of the 
assured ; and Sias never appointed him his agent or supposed him 
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to be such. He was in law and in fact the agent of the company. 
Union Trust Ins. Co. vs. Wilkinson, 13 Wall. 222 ; Ins. Co. vs. Ma- 
hone, 21 Wall., 152 ; N. J. Life Ins. Co. vs. Baker, 94 U. S., 610. 

There is no serious doubt that Carter and Sias made a mistake of 
law, and that Sias made it through the representations of Carter, who 
was a lawyer as well as an insurance agent. In such a case, if Car- 
ter was agent of the company, a mistake of law brought about by 
his representations may be corrected in equity. Oliver vs. Mutual 
Com. Ins. Co., 2 Curtis, C. C., 277; Woodbury Savings Bank vs. 
Charter Oak Ins. Co., 31 Conn., 517 ; Longhurst vs. Star Ins. Co., 19 
Iowa, 364 ; Snell vs. Ins. Co., 98 U. S., 85. 

The defendants insist that there was no mutual mistake in this 
case, because though it should be admitted that Carter was their 
agent to make and forward applications, and deliver policies and re- 
ceive premiums, still the only risk which they took was that which 
was presented to them by the memorandum ; to reform the contract 
would, therefore, be to make one which perhaps they never would 
have made. It is not like a case where the policy is issued to the 
right person and the company rely on some failnre to make due dis- 
closure, and are met by evidence that their agent received notice of 
the facts. Carter, they say, was not their agent to make the con- 
tract, and therefore not their agent to make a mistake in the sub- 
stance of the contract. This argument though forcible assumes too 
barren a view of the statute and decisions which I have cited. Un- 
der them, Carter was the defendant’s agent to receive the proposal, 
and whatever he knew is conclusively presumed to have been known 
by the company ; therefore the company knew that the application 
was for insurance upon Sias’ interest as mortgagee, and in issuing 
this policy undertook to comply with the application. To state it 
in another way, Carter was the agent of the defendants to complete 
the contract by delivery of the policy, and they are bound by his 
representation that the policy insures the plaintiff as mortgagee. 
The record contains some evidence of the loss and of the proof of 
loss, and I do not understand from the answer and the arguments 
that the merits of the case are disputed. The complainant is there- 
fore entitled to recover the sum of $1,500 and interest. 

Decree for the complainant. 





COURT OF APPEALS OF NEW YORK. 


vs, 


HIRAM ALLEN, er at., ae 


ST. LOUIS INS. CO., Appellant.* 


The insurance was on paper on a canal boat. The policy provided that the 
boat might load in such manner as was customary without reference to 
marine laws or customs. Also that the company should not be liable for 
goods on deck unless by special agreement. 


Heid, that the intention was to exclude deck loads except where it was cus- 
tomary to so load, and the custom of carrying paper on deck being shown 
the policy was liable. 


Held, that knowledge of the agents as to the manner of carrying the paper 
waived the policy limitation. 


Held, that acts of clerks in charge of the office of the agents and performing 
their business, were the acts of the agents. 


Judgment affirmed. 


ANDEWs, J. 

The insurance was effected by indorsement upon an open policy 
of insurance, designated “ Uniform canal cargo policy,” made by the 
defendants agent’s who issued the policy. The property insured was 
paper in packages, and the risk was of loss during the transportation 
of the paper from Troy, N. Y., to Philadelphia, on the canal boat 
W. 8. Alden. There not being room for all the paper under deck, a 
part of it was laden on deck and covered with a tarpaulin fastened 
down by ropes. The boat reached New York in the course of the 
voyage and was moored in a slip and secured to the pier. A high 
wind arising, the waves increased by the swell created by a steam- 
boat passing the pier, caused the boat to careen, and part of the 
paper on deck was precipitated into the water, and for the loss thus 
occasioned this action is brought. The jury found that the loss was 

* Decided June 14, 1851, 
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not attributable to the negligence of the master or crew of the 
boat, and the only question arising on this appeal is whether paper 
on deck was protected by the policy. 

It is the general doctrine of marine insurance that goods laden on 
deck are not covered by a marine policy unless specially permitted to 
be so carried, or the right to.carry on deck is otherwise indicated. 
Lenox vs. United States Ins. Co., 3 Jo. Cas., 178; 2 Phil. on Ins, 
169, et seg. Property laden on deck interferes with the navigation of 
the vessel, and is liable to be lost or injured in case of a storm or 
other disaster, and the insurer is not deemed to have assumed the 
risk of property so laden in the absence of an express agreement in 
the policy or an agreement implied from the description of the 
goods or other language of the instrument. 

It is, of course, competent for the insurer to extend the general 
scope of his obligation, and to assume risks not imposed upon him 
by the ordinary language of a marine policy. The policy in ques- 
tion was framed for use in the special business of insuring canal boat 
cargoes, and contains this provision : “ And it shall and may be law- 
ful for the said boats to load in such a manner as is usual and cus- 
tomary for vessels employed in the navigation aforesaid to be laden ; 
without reference to any provisions on the same subject in marine 
law or custom applicable to vessels laden for sea voyages.” It was 
proved that it was customary to carry paper on canal boats on deck, 
and no question was raised by any exception as to the sufficiency of 
the proof of the custom, or that it was not known to the defendant. 
If this provision in the policy stood alone there would seem to be no 
ground for claiming that the paper was not covered by the policy. 
It was laden in the customary manner, and this the policy expressly 
permitted. The main object of the provision seems to have been to 
mitigate the rigorous construction of marine policies and to protect 
property carried by canal boats although laden on deck, provided 
such method of lading was customary. But the policy contains a 
subsequent provision that the company shall not be liable for loss 
or damage “to goods or property on deck, unless by special agree- 
ment in writing indorsed on this policy.” It is claimed that this 
provision qualifies the former one and requires a special agreement 
in writing in every case indorsed on the policy in order to bring 
deck goods within it. The two provisions on first reading seem to 
be inconsistent ; but it is the duty of the court to construe them so 
as if possible to give effect to both, in accordance with the intention 
of the parties, and if the meaning is ambiguous, that meaning is to 
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be given which is most favorable to the insured. Marvin vs. Stone, 
2 Cow., 806 ; McMaster vs. Ins. Co., 55 N. Y., 222; Raun vs. Ins. 
Co., 59 Id., 3887 ; May on Ins. 181. 

We think the fair meaning of the clauses taken in connection is 
that goods may be carried on deck if carrying them in that manner 
is customary, but that goods not usually laden on deck cannot be so 
carried and will not be protected by the policy unless in pursuance 
of a special agreement in writing indorsed on the policy. There is 
an independent ground on which the verdict in this case may stand. 
The defendant’s agents before the boat left Troy, were informed 
how the paper was laden, and were requested to go and look at it, 
and they replied that it was all right. The policy was in their pos- 
session, and it was the duty of the agents to make the indorsement 
in proper form so as to cover the risk. The company at the incep- 
tion of the risk, having had full knowledge of the fact which they 
now rely upon as a defense, must be deemed to have waived the 
condition, assuming that the carrying of the paper on deck was, in 
the absence of a special written agreement, a violation of the provi- 
sion referred to. Shearman vs. Ins. Co., 46 N. Y., 526; Richmond 
vs. Ins. Co., 79 Id., 230. 

The acts of the clerks in charge of the office of the agents perform- 
ing the business were the acts of the agents. 

The judgment should be affirmed. 

All concur, except Foucrr, Ch. J., absent. 
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SUPREME COURT OF PENNSYLVANIA. 


Error to Common Pleas of Lycoming County. 


W. H. HAYS, Enporsze or THe Excura Avenue R.R. Co. 


vs. 


LYCOMING FIRE INS. CO., wirra notice to Wi1ams 


AND FoRESMAN ET AL., GARNISHEES.* 


The premium notes held by a mutual company represents its capital stock as 
regards those who are not members and are insured under all-cash policies. 


Whenever, by asséssment regularly made, any part of such notes becomes due 
there is such an indebtedness in favor of the company as may be attached 
by any of its creditors other than the members, and an all-cash claimant ma; 
thus attach the funds in the hands of the premium-note makers, althoug 
the assessment was ordered to meet other losses besides his own. 


Statement of the Case. 


The plaintiff in this case obtained judgment against the defend- 
ant on an acceptance or order given in payment of a loss by fire. 
The policy was not a mutual policy but one written on the cash plan. 
After obtaining judgment, writs of execution attachment were is- 
sued summoning various mutual members of the company, whose 
premium notes had been assessed for the payment of losses, as gar- 
nishees. The case was tried before the president judge of the Court 
of Common Pleas, without a jury, under the terms of the act of 
1874, and judgment rendered by him in favor of the insurance com- 


pany. 


The following is the opinion delivered by the court, viz : 
The plaintiff having obtained a judgment against the company 


* Decision rendered June 13, 1881, 
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defendant, caused an execution to be issued, and summoned numer- 
ous persons as garnishees. To this writ the defendant filed a plea 
and affidavit denying that the defendant is liable to the writ of exe- 
cution attachment under its charter and the facts and circumstances 
of this case, etc. The plaintiff joined issue on the plea and affidavit. 
An agreement waiving trial by jury was entered into and filed, and 
thus the matters in controversy came before me for decision. 

The case came on to be heard on April Ist, 1881, and was argued 
by counsel. At the hearing it was agreed that all the evidence sub- 
mitted on a motion to quash the writ, etc., should be used as if 
taken for the purposes of this issue. It was admitted by counsel 
that the assets of the company defendant, consisting almost entirely 
of premium notes, are more than sufficient to pay its debts due for 
losses by fire. 

There are no disputed facts in the case. The facts necessary to an 
understanding of the case which I find are as follows: The judg- 
ment of the plaintiff in this case is founded on a claim for loss sus- 
tained on property destroyed by fire which was insured by the com- 
pany defendant. The property destroyed was owned and the policy 
covering it was held by the Eighth Avenue Railroad Company. After 
the fire the loss was adjusted and the usual certificate payable at a 
future day given. This certificate was transferred to the plaintiff 
and on it his judgment is founded. 

The defendant is a mutual insurance company, having power to 
issue policies for a cash premium, as also on premium notes. The 
loss for which the plaintiff claims was covered by a cash policy. 

All the garnishees, except Henry W. Watson, Esq., if indebted in 
any sum to the defendant, are only so indebted by reason of being 
policy-holders and members of the company, on whose premium 
notes assessments to pay losses and expenses have been levied, which 
remain unpaid. 

Henry W. Watson, Esq., is indebted to the defendant in no other 
way than as its duly authorized collector appointed to collect these 
same assessments. 

One of the assessments for which the garnishees are liable was 
levied to pay a large number of losses which occurred at and before 
a certain date and includes the loss on which the plaintiff's judg- 
ment is founded. 

The only question for solution in this case is whether or not un- 
paid assessments due on the premium notes of policy-holders, and 
members of the Lycoming Fire Insurance Company, are liable to 
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execution attachment on a judgment recovered ona claim against 
the company for a loss by fire covered by a cash policy. 

The charter gives no preference to cash policies in payment of 
losses, and provides no different method of paying them than that 
prescribed for all its policies. That the cash policies and premium 
note policies stand on the same basis is no longer an open question 
in this State. Hummel’s Appeal, 28 P. F. S., 320; Schempf & Son 
vs. Lehigh Valley Mutual Ins. Co., 5 Norris, 373. 

I am of the opinion that the plea of the defendant in this case is 
good. First. Because the debt sought to be attached is not such a 
debt due to the defendant as is contemplated by the act of assembly 
authorizing the writ of execution attachment to issue. 

The charter of the Lycoming Fire Insurance Company is a part of 
every contract of insurance it enters into. By its charter this com- 
pany cannot levy and collect assessments from its members for the 
purpose of increasing its cash balance, nor for any other purpose 
than that therein prescribed, viz : to pay losses and incidental ex- 
penses. The company, as a corporation, cannot do as they please 
with the fruits of such assessments ; they are mere trustees whose 
duties it is to ascertain from time to time the amounts of money to 
be raised, to ratably assess the same on its members, and when col- 
lected to appropriate the money to the persons and purpose for 
which it was raised. They can only make such assessments for cer- 
tain purposes and when collected they cannot use the money for 
any other purpose. 

The assessments due from these garnishees are, therefore, not due 
to the defendant in its own right, although collectible in its name, 
but belong to those policy-holders who have suffered the losses for 
which it was laid—as has been said by our Supreme Court, they 
have an immediate vested interestin them. Rhinehart vs. Allegheny 
County Mutual Insurance Company, 1 Barr, 359 ; Coston vs. Same, 
Id., 322. 

But another reason why this writ will not lie in this case is be- 
cause a remedy for the payments of this debt is provided by the 
charter of the company, and it must be pursued. 

The charter provides that debts of this kind shall be paid by as- 
sessments to be levied on the premium notes of those persons 
who are members of the company at the time of the happening of 
such loss. 

“Tn all cases where a remedy is provided or duty enjoined or any- 
thing directed to be done by any act or acts of assembly of this 
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commonwealth, the said acts shall be strictly pursued,” ete. Act 21, 
March, 1806, Purdon’s Digest, p. 58, pl. 5. That such remedy is ex- 
clusive is held in Koch vs. Williamsport Water Company, 15 P. F.S., 
288, and many other cases, 

If this company should neglect or refuse to make and collect as- 
sessments to meet its losses, it could be compelled by mandamus to 
do its duty in this regard. If it should attempt to use such funds 
when collected for any other than the purposes for which they were 
raised, it could be enjoined from so doing at the suit of any one in- 
terested. Thus we find the remedy provided is ample ; and that it 
is appropriate and should be strictly pursued becomes apparent 
when we consider the rights of all the parties in the premises. 

In the People’s Fire Insurance Company vs. Hartshorn & Co., 9th 
Norris, 470, Mr. Justice Sterrett, in delivering the opinion of the 
court, says: “The essential principle on which mutual insurance 
companies are organized, is that each member will pay his propor- 
tionate share of expenses incurred and losses which happen during 
the period of his membership.” From this it follows that members 
of such companies are not liable for losses which occurred before 
they became members, or after they ceased to be such. They ought 
not to be compelled by any process of law to pay any portion of a 
loss for which they are not liable as a member. 

If an execution attachment can be issued as in this case, members 
may be compelled to pay for losses which otherwise they ought not 
to pay. If these assessments can be appropriated to the payment of 
the debt of any one who may attach them, they may be so reduced 
that they will not pay the debts for which they were assessed. 
These assessments are laid for a sufficient sum to pay the debts for 
which certain members are liable ; if they are diverted to the pay- 
ment of other debts for which those members are not liable, how is 
this deficiency to be made up? What authority of law is there to 
compel these members to pay more than their proportionate share 
of losses and expenses incurred during their membership? 

Unless the remedy provided by the charter is pursued in the pay- 
ment of such debts as the one now before us, some members of the 
company will be compelled to pay claims they ought not to pay, 
whilst others will be released from the payment of such as they 
should pay. 

What I have said as to those garnishees who are members of the 
company, applies with equal force to the garnishee, Henry W. Wat- 
son, Esq., and besides, as to him it may well be said that the funds 
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in his hands are in the hands of the company. If these assessments 
are not subject to the writ of execution attachment in this case for 
either of the reasons assigned, it is of no importance that one of 
them was laid to cover losses including the one on which plaintiff's 
judgment is founded. 

I am of opinion that the plea of the defendant is sustained by the 
law and the facts in this case, and it is now ordered that judgment 
be entered thereon in favor of the defendant.” 


Samuget Waaener, Appison Canpor anp C. La Ruse Monson, for Plain- 
tiff in Error cited— 

Rhinehart vs. Allegheny Co. Mut. Ins. Co., 1 Barr, 359 ; Osgood 
vs. Strauss, 65 Barb., 383; Peterson vs. Sinclair, 2 Norris, 250 ; 
King vs. Elliott, 13 Miss., 428 ; Marshall vs. Columbian Mut. Fire 
Ins. Co., 27 N. H., 157; Dale vs. Land Co., 3 Phila., 328 ; Johnson 
vs. Ogilbee, 2 Phila., 92 ; Coston vs. Allegheny Co. Mut. Ins. Co., 1 
Barr, 322 ; Koch vs. Williamsport Water Co., 16 P. F. S., 280; 
Schimpf vs. Lehigh Valley Ins. Co., 5 Norris, 377 ; Hummell’s Ap- 
peal, 28 P. F. S., 320 ; Krugh vs. Lycoming Fire Ins. Co., 27 P. F.S., 
19; Riley vs. Hirst, 2 Barr, 346 ; Stuart vs. McMinn, 5 W. and S&., 
100 ; Driesbach vs. Becker, 10 Casey, 152 ; Park vs. Matthews, 12 
Casey, 28 ; Silverwood vs. Bellas, 8 Watts, 420; Read vs Penrose, 
12 Casey, 214; Bank vs. Ryan, 14 P. F. S., 236 ; Ins. Co. vs. Oglesby, 
1 Pearson, Penn. Rep., 152. 


Henry Jounson anv Henry W. Watson, contra, relied on the opinion 
of the court below and— 

Diligent Fire Co. vs. Commonwealth, 25 P. F. S., 295 ; Watson 
vs. Bagaley, 2 Jones, 167 ; United States vs. Vaughan, 3 Binn., 400 ; 
Sharpless vs. Welsh, 4 Dallas, 279 ; Rhinehart vs. Allegheny Co. 
Mut. Ins. Co., 1 Barr, 359. 


Gorpon, J. 

By the act of assembly, approved May 1, 1861, the company de- 
fendant was empowered to insure the property of others than mem- 
bers of the company, and it was by this act provided that the in- 
surance thus effected should not entitle the assured to the rights of 
membership nor subject them to the payment of assessments. 
There was, as to this class of insured persons, a departure from the 
mutual, and an adoption of the stock plan of insurance, and for this 
purpose the premium notes held by the company represented its 
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capital stock. Rhinehart vs. Ins. Co., 1 Barr, 359. If however such 
be the case, then, whenever by assessment regularly made, the whole 
or any part of such notes becomes due, there is such an indebted- 
ness in favor of the company as may be attached by any of its cred- 
itors other than those of its own members, who must, perhaps, be 
confined in the collection of their debts, to the method pointed out 
by the charter and by-laws of the corporation. 

In Peterson vs. Sinclair, 2 Norris, 250, as in several cases therein 
cited, it was held that a balance due on a subscription to the stock 
of a corporation was attachable as other debts. In the present case, 
when the assessments on the premium notes were levied, a certain 
percentage of the stock of the company became due and payable, 
and we cannot see why such a debt could not be attached by an 
outside creditor as well as the balance due on an ordinary stock sub- 
scription. 

The mistake made in the court below was in treating the case as 
though the plaintiff was a member of the company, whereas it had 
nothing more to do with the company than has one who is insured 
in a joint-stock association, to do with the affairs of such association. 
He is therein interested to the amount of his assurance and no 
further. If he meets with aloss he requires payment, but he can 
require nothing more, and it is none of his concern how the money 
is raised by which he is paid. If payment is refused, he must pur- 
sue his ordinary legal remedies, and to him attaches none of either 
the rights or disabilities of membership. It is true that the charter 
of this company provides that assessments on premium notes may 
be made to pay its losses, but what has the plaintiff to do with that? 
It is said he might compel the officers of the corporation by manda- 
mus to assess its premium notes. This might, indeed, be so if any 
creditor of a corporation could compel the officers thereof by mand- 
amus to collect the notes, stock subscriptions and other assets due 
it in order to meet his demand, but not otherwise. But this is a 
process for the collection of corporate debts which is as yet novel 
and untried, and when tried, if ever such an attempt is made, will 
in all probability prove a failure. 

A member of the company might be entitled to a writ of this 
kind, but certainly a stranger can avail himself of no such process. 
What then remains? Here is a certain amount of money in the 
hands of one of the garnishees, and the others are debtors of the 
company by reason of assessments on their premium notes, therefore 
as to those assured on the stock side of the company, the money thus 
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in hand and the money thus due has been made from or is due on, 
stock subs:riptions, and hence the case falls within the rule of Peter- 
son vs. Sinclair. 

But it is said this assessment was made for a special purpose ; 
certainly, and that purpose was the payment of the debts of the 
company then outstanding, among which was that of the plaintiff, 
but for some reason or the other it was not so appropriated. The 
loss of the railroad company was regularly adjusted and the usual 
certificate given, but this when due, was not cashed, and the plaintiff 
was compelled to proceed to judgment and execution by attach- 
ment. Now it is admitted the company is or was, at the time of the 
trial of this case, solvent, hence this contention is not complicated 
by the question of insolvency ; neither is it denied that the premium 
notes held by the company were assessable for the payment of the 
debt, or that the assessment was lawfully made and partially paid 
into the hands of Mr. Watson, one of the garnishees. Here, then, 
are found in the hands of these garnishees, money of, and debts due 
the defendant, and why these are not attachable on an honest and 
regular judgment against this solvent corporation, is something 
which we cannot understand. Prima facie the presumption is that 
the plaintiff is entitled to the ordinary legal process in order to make 
his money, and we do not think that either the reasoning of the 
court below nor of the counsel for the defendant, has satisfactorily 
rebutted that presumption. 

The judgment is reversed and a procedendo awarded. 





Report of Decisions. 


SUPREME COURT OF PENNSYLVANIA. 


Error to Common Pleas of Schuylkill County. 


FARMERS’ MUTUAL FIRE INS. CO. 
US. 


MOYER.* 


Where a building and its contents were destroyed by fire, and the officers of 
the insurance company wherein the same were insured were at once in- 
formally notified of the loss, and thereupon summoned a meeting of the 
board of directors, who passed a formal resolution not to pay the amount of 
the loss; in an action subsequently brought by the insured against the com- 
pany to recover the amount of said loss : 

Hild, that the question was properly submi{ted to the jury, whether the com- 
pany had not, by its action, waived a right to demand that formal proof of 
loss, which was, by its charter, made a condition precedent to any claim 
against it. 

Where the owner of a barn temporarily places a portable steam-threshing ma- 
chine in the neighborhood thereof for immediate use, and in consequence of 
the explosion of such machine the barn is destroyed by fire; in an action by 
him against the insurance company, wherein said barn was insured, to re- 
cover his loss : 

Held, that the use of such machine not being expressly prohibited by the char- 
ter and by-laws of said company, nor by the provisions of the policy, the 
plaintiff was entitled to recover, unless the use of said machine materially 
increased the risk of the company, and that whether said risk was so ma- 
terially increased or not was properly left to the jury. 


Covenant, on a policy of fire insurance by George K. Moyer 
against the Farmers’ Mutual Fire Insurance Company of Schuykill 
County. 

The following facts appeared on the trial of the case before Prr- 
SHING, P. J.:— 

On the 5th of April, 1869, George K. Moyer obtained a policy of 
insurance from the company defendant covering his barn and its con- 


* Decisiou reudered April 1, i881. From Weekly Notes. 
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tents. The building was insured in the sum of fifteen hundred 
dollars, and its contents in the sum of one thousand dollars. On 
the 20th day of November, 1875, it and all its contents were destroyed 
by a fire, caused by the explosion of the boiler of a portable engine, 
which had, the morning or the evening before, been stationed within 
some thirty-two feet of the barn, for the temporary purpose of 
threshing grain on the barn floor, and which was connected by a 
strap with the threshing machinery. 

The charter of the company defendant provided, inter alia, as fol- 
lows :— 

“Section 8. Suits at law may be prosecuted and maintained by 
any member against the said company, for losses and damages by 
fire, if payment be withheld or refused for more than three months 
after the company shall have been notified of such losses.” 

Articles 26 and 34 of the by-laws of the company defendant were 
as follows :— 

“26. The following property can, under no circumstances, be in- 
sured by the company, viz.: All buildings situate within fifty yards 
of a railroad on which steam power is employed, as forges, foundries 
furnaces, or rolling-mills, powder-mills, paper and oil-mills, cotton 
factories, or, in general, any mills, or factories, or machineries driven 
by steam-power.” 

“34. Ifthe owner of an insured building should convert it to 
some other purpose, or should carry on therein any of the trades 
specified in article 26, the policy of such insured building shall not 
be considered valid or binding upon this company for such length of 
time as it shall by appropriated to such purposes.” 

Moyer’s policy contained, inéer alia, the following clause :— 

“The said loss or damage to be estimated according to the true 
and actual value of the said property, at the time the same shall 
happen, and to be paid within three months after date, and proof 
thereof made by the insured, in conformity to the charter and by- 
laws.” 

On November 23, 1875, three days after the fire, and more than 
three months before suit brought, Moyer sent a preliminary notice 
to the president and secretary of the company defendant of the de- 
struction of his barn and its contents. On November 27 the board 
of directors of the company met. Moyer appeared before them and 
swore to the fact of his loss. They then resolved not to pay the loss 
unless compelled by law, on the ground that the fire had occurred 
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in consequence of the use of the steam-engine for the threshing of 
grain. 

On December 7, Moyer presented to the company formal proof of 
loss in accordance with the charter and by-laws, and the amount of 
said loss not being paid, on February 26, 1876, brought this suit. 

On the trial the defendant submitted, inter alia, the following 
point : (1) “That under the uncontradicted evidence in this case, no 
proof of loss was furnished to the company, by Moyer, till the 7th day 
of December, 1875, and as by the terms of the policy the insurance 
was not payable till three months after such proof was furnished, 
and the suit in this case was instituted on the 26th of February, 1876, 
the verdict of the jury must be for defendant, the suit having been 
brought prematurely.” 

Answer. “The construction we put upon the clause of the policy 
referred to in this point is that the evidence of the loss must be furn- 
ished three months before the suit is brought, unless the company 
did something to waive it. The facts here are uncontradicted. The 
barn was a total loss, and the company had notice of the loss 
three months before suit was brought. * * * * Notice, in de- 
tail, of the contents of the barn, was not sent to the company until 
December 7, which would be less than three months before the 
bringing of this suit, and would prevent a recovery so far as the 
contents of the barn are concerned, unless the company did some- 
thing to waive the production of notice at an earlier date, or the 
production of any notice whatever. We think this is a question for 
the jury. The directors met on the 27th of November, took into 
consideration a notice which they had received from Moyer of the 
loss of his properiy, and they then adopted a resolution not to pay 
him anything. When they said they would pay nothing, and denied 
any liability, was it not a waiver of any notice as to the contents of 
the barn? It is for the jury to determine whether or not there was 
a waiver of notice on the part of the company.” 

Defendant also submitted the following point : “(8) That the true 
construction of the charter, policy, and by-laws in evidence, pro- 
hibits the insurance of any building or barn which is located with- 
in fifty yards of any steam-engine, or within which any steam-en- 
gine is used.” 

Answer. “ We will answer this in the negative in view of the lan- 
guage employed in the by-law.” 

The Court, inter alia, m its general charge, instructed the jury as 
follows : “As we look at the law upon this subject, we think that if 
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this plaintiff, by the introduction of this threshing machine upon his 
premises, increased the risk of the destruction of the building, that 
he could not recover here. It is said in one of the authorities cited, 
that where there is a material increase of the risk there can be no 
recovery. A number of our own cases say that if there is any in- 
crease of the risk by the conduct of the party insured, and that 
caused the destruction of the property, the plaintiff cannot recover. 
It is for you to say whether by the plaintiff's conduct there was an 
increase of the risk that the company assumed at the time they insured 
him, and whether the destruction was caused by that increased risk.” 

Verdict and judgment for plaintiff for $2,492.47. 

The defendants took this writ, assigning for error, infer alia, the 
answers of the court to the defendant’s points above cited. 


F. W. Becurou anp Georase R. Karrcuer, for Plaintiff in Error. 


This being a mutual company, the insured was affected with 
knowledge of the rules and regulations of the company. Mitchell vs. 
Lycoming Mutual Ins. Co., 1 Sm., 402. 

There is a broad distinction between notice of fire or loss, and 
proof of loss. There is a distinction between the kind of notice 
necessary in the case of a valued policy and an open one. 

The policy in hand is not a valued one as in Schreffler’s Appeal, 
8 Wr., 269, and proof of loss should have been given, according to 
the by-laws of the company. 

Where, by the charter and by-laws of a mutual insurance company 
the subjects of insurance are divided into risks that the company 
will assume, and those which it will not assume, and the property, at 
the time of insurance, is within the class insurable, and the assured 
afterwards voluntarily puts it in the class non-insurable, he thereby 
suspends the operation of his policy for the time being, and, if a loss 
by fire occurs by reason of what the assured has done, he loses his 
indemnity, and cannot recover. Diehl vs. Ins. Co., 8 Smith, 443 ; 
Franklin Fire Ins. Co. vs. Brock, 7 Id., 74 ; Flanders on Fire Insur- 
ance, 335 and 515. 


Houaues anp Farquuar, fur Defendant in Error. 


The words in a deed or covenant must always be construed most 
strictly against the party making or using the words. The same rule 
applies to a policy of insurance. White vs. Smith et al., 9 Casey, 186 ; 
Fire Ins. Co. vs. Brock, 7 Smith, 74. 
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When an insurance company acts upon any proof or notice of loss, 
without objecting to its sufficiency, the company is estopped from 
denying its sufficiency in an action upon the policy to recover such 
loss. Ins. Co. vs. Schreffler, 8 Wr., 269 ; Ins. Co. vs. Updegraff, 7 Id., 
350 ; Ins. Co. vs. Taylor, 23 Smith, 342; Ins. Co. vs. Schreffler, 8 
Wright, 259 ; Buckley vs. Garrett, 11 Wright, 205. 

It is very clear that the prohibition against insuring certain classes 
of buildings does not apply to the present case where the use of the 
engine near the barn was merely temporary. The question whether 
the risk was or was not materially increased was properly left to the 


ury. 


Gorpon, J. 

On the 5th of April, 1869, George K. Moyer, the plaintiff below, 
obtained a policy of insurance from the defendant company, covering 
his barn and its contents. The building was insured in the sum of 
fifteen hundred dollars, and its contents in the sum of one thousand 
dollars. On the 20th of November, 1875, it, and all it contained, 
were destroyed by fire. The fire which produced this destruction 
seems from the evidence to have originated from the explosion of the 
boiler of a portable steam engine, which had that morning, or the 
evening before, been stationed within some thirty-two feet of the 
barn, for the temporary purpose of threshing grain on the barn floor, 
a strap being used to connect the engine with the threshing machin- 
ery. The assignments of error, though numerically four, are substan- 
tially two, and are raised by the defendant’s first and eighth points. 
They are as follows : (1) “ That as under the uncontradicted evidence 
in this case, no proof of loss was furnished to the company by Moyer 
till the 7th of December, 1875, and as by the terms of the policy, the 
insurance was not payable till three months after such proof was 
furnished, and the suit in this case was instituted on February 26, 
1876, the verdict of the jury must be for the defendant, the suit hav- 
ing been brought prematurely.” (2) “That the true construction of 
the charter, policy, and by-laws in evidence, prohibits the insurance 
of any building or barn which is located within fifty yards of any 
steam engine, or within which any steam engine is used.” 

As to the first of these points, if indeed the “ uncontradicted evi- 
dence ” supported it, there would have been an end to the case ; the 
plaintiff could not have recovered. But unfortunately for the defend- 
ant, such was not the case. In the first place, there was the prelim- 
inary notice of the total loss of the barn and its contents ; that this 
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was in time was admitted ; and in the second place, there was the 
question of waiver, which the court submitted to thejury. As to the 
first of these, the learned judge held, that the preliminary notice, so 
far as the barn itself was concerned, the loss being total, was suffi- 
cient without the more formal proofs. 

In this he was undoubtedly correct, if the case of the Lycoming 
County Mutual Insurance Co. vs. Schreffler (8 Wr. 269), is law, for 
it is exactly in point. The counsel for the plaintiff in error attempts 
a distinction, which it seems the court below was unable to compre- 
hend, and we must confess to a similar want of intelligence. He 
insists that while the policy in the case cited was a valued one, that in 
the case in hand, it is not a valued one. Of course this distinction, 
if it exists at all, must be found in some substantial difference of the 
wording of the two policies. Let us compare them. Schollenber- 
ger’s policy covered a coal breaker, including a steam cngine, shute 
screens, machinery, and trestle work in a sum not exceeding $2,500, 
for the term of five years. Moyer’s insurance is, infer alia, upon 
“one bank barn of frame 70 feet by 36 feet for $1,500,” and for the 
term of ten years. Now as the word “for” in the quotation means 

.“in a sum not exceeding,” “to the amount of,” it is impossible for 
us to discover the difference between the two policies, or why if 
the one is a valued policy, the other should not be. 

As to the contents of the barn, the court held that special notice 
of loss was necessary, andif it were not given until December, the 
suit was premature, and as to them it must abate, unless there was 
some act of the company which was equivalent to a waiver of such 
notice. 

On this point the learned judge held, that if at the meeting of the 
board of directors on the 27th of November, determination was had not 
to pay Moyer, or to recognize any liability whatever, on the ground 
that he ought not to have allowed the steam engine to have been 
brought upon the premises, and that he thereby forfeited his policy, 
and not upon the ground of want of the proofs of loss, the jury might 
regard such action of the company as evidence of a waiver of such 
proofs. 

This was a correct ruling. Insurers undoubtedly have the power 
to waive the performance of a condition introduced into a policy for 
their own benefit, and it is not necessary that such waiver be ex- 
press ; it may be inferred from their acts, and among others of such 
acts, is a denial of the obligation exclusively for some other reason 
than that of a breach of the condition. (Inland Insurance Co. vs. 
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Stauffer, 9 Casey, 397 ; State Insurance Co. vs. Todd, 2 Norris, 272.) 
As to the answer of the court to the defendant’s eighth point, and 
the charge relative to the subject matter covered by that point, we 
think, if in them there is any error, it is one of which the plaintiff 
had reason to complain rather than the defendant. It was held that 
the plaintiff could not recover if the use of the engine increased the 
risk ; in other words, the jury were left at liberty to find a forfeiture 
on the ground stated ; but, neither in the policy, by-laws, nor con- 
stitution of the company is the temporary use of a portable engine 
for grain threshing or other economic use, prohibited. 

The 26th Article of the by-laws prohibits the insuring of any build- 
ing “situated within fifty yards of a railroad on which steam power 
is employed, or of any forges, foundries, furnaces, rolling-mills, pow- 
der-mills, paper and oil-mills, cotton-mills, or in general any mills, 
factories, or machineries driven by steam power.” But the property 
in the case in hand is embraced by neither the letter nor spirit of 
this prohibition, 

Again, Article 34 provides : “If the owner of an insured building 
should convert it to some other purpose, or should carry on therein 
any of the trades specified in Article 26, the policy of such insured 
building shall not be considered valid or binding upon this company 
for such length of time as it shall be appropriated to such purpose.” 

Neither is the plaintiff's case taken up by this provision ; for this 
contemplates the conversion of the building to a purpose other than 
that for which it was used at the time of its insurance ; an adaptation 
of it to some one of the occupations or trades mentioned in Article 
26. But the plaintiff's barn was converted to no such purpose ; it 
was insured as a barn and as a barn it was burned. 

These, however, seem to be all the regulations of this company 
which have even a remote bearing upon this subject. But it is only 
by a strained inference that either of them can’ be made to bear on 
the plaintiff’s case, and it certainly would be out of all character to 
allow a forfeiture to be worked in favor of the company through the 
operation of a mere inference. 

There being therefore no express prohibition found in the policy 
or rules of the company, against the use of a machine of this kind in 
the vicinity of the barn, the question was at most one of increase of 
risk, and that was properly left to the jury. 

There is not much doubt but that the immediate occasion of the 
fire was the explosion of the boiler, by which the machine was driven; 
but this was one of those pure accidents that is not to be considered 
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any more than the accidental breaking of a glass lantern, had that 
been the occasion of the fire. 

Accidents will happen more frequently, perhaps, with steam en- 
gines than some other machines ; nevertheless they are accidents, 
and as such, are beyond human forecast, and if insurance companies 
desire to prohibit even the temporary use of steam on or near the 
premises they insure, they should provide against such use in their 
policies, but it will not do for them to attempt to make rules and 
regulations, intended for a very different condition of things, cover 
an emergency not previously contemplated. 

The judgment is affirmed. 


COURT OF APPEALS OF NEW YORK. 


MARIA C. PENFOLD, Respondent, 
US. 


UNIVERSAL LIFE INS. CO., Appellant.* 


Where evidence strongly tended to show death from an overdose of medicine, 
but the conclusion depended upon inferences, the question was properly left 
to the jury. 


The policy provided that if the insured “‘ died by his own hand or act, voluntary 
or otherwise,” it should not be liable. 


Held, that the provision did not apply to a purely accidental death from taking 
poison by mistake or ignorance. 


Judgment affirmed. 


Rapat1o, J. 
The policy contained a condition that if the person whose life was 
insured should “die hy his own hand or act, voluntary or otherwise,” 
the company should not be liable, etc. _ 
The sole defense to this action is the alleged violation of this con- 


* Decision reudered May 31, 1881. 
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dition, and the ground of appeal is that the court gave improper in- 
structions to the jury in two respects. 

First, the defendant contends that the evidence shows conclusively 
that the deceased came to his death by taking an overdose of 
medicine, which had been prescribed for him by his physician, and 
that the court therefore erred in leaving it to the jnry as an open 
question to say whether or not the death arose from that cause. 

Secondly, that the court again erred in instructing the jury that 
in order to sustain the defense they must find that the deceased took 
the overdose for the purpose of destroying his life, voluntarily, know- 
ingly and intentionally, it being conceded that there was no evidence 
of any insanity. The exceptions to these two portions of the charge 
raise the only questions to be determined on this appeal. 

As to the first point there is not much difficulty. The evidence 
strongly tended to show that the deceased took an excessive quantity 
of the medicine, and that his death was attributable to that cause ; 
but there was no direct evidence of either of those facts. The con- 
clusions in respect to them depended upon inferences which it was 
within the province of the jury to draw. The serious question in the 
case is that which arises upon the charge that in the conceded ab- 
sence of any evidence of insanity the defendant was not exempted 
from liability unless the deceased took the overdose for the purpose 
of destroying his own life, knowingly, voluntarily and intentionally. 

The ordinary clause in life policies that the insurer shall not be 
liable in case the person whose life is insured shall die by his own 
hand or act, has been repeatedly the subject of judicial construction, 
and it is now well settled that it is not to be construed as compre- 
hending every possible case in which life is taken by the party’s act, 
and that an unintentional or accidental taking of one’s own life is not 
within the meaning of the clause. The taking of ones own life not 
accidentally, but under the influence of insanity, has also been de- 
termined not to be a violation of the condition, but there has been 
difference of opinion as to the degree or character of the insanity 
which exempts from the operation of the condition, some authorities 
holding that it must be such a degree of insanity as to deprive the 
party of knowlege of the nature and probable consequences of the 
act which produced the death, others adopting the rule of the crimi- 
nal law, that he must have been so far deprived of his reason as to 
be unconscious of the moral obliquity of the act, aud later cases 
holding that although possessed of sufficient reason to comprehend 
the consequences of the act, and the moral wrong which it involved, 
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yet if the patient was driven to it by an insane impulse, produced by 
disease, which disabled him from controlling his own actions, and the 
death resulted from that cause, the act was not voluntary, and the 
condition was not violated. Van Zandt vs. Ins. Co., 55 N. Y., 169 ; 
Newton vs. Ins. Co., 76 N. Y., 426. 

The question in all cases of this character is the proper interpreta- 
tion of a contract, and the point of inquiry is what obligations the 
parties must from the language used, with relation to the subject 
ma‘ter and the circumstances, be reasonably supposed to have in- 
tended to assume. The clause against suicide is clearly intended to 
protect the insurance company against the fraudulent act of the in- 
sured, whereby he may, even at the sacrifice of his own life, secure 
a benefit to those whom he may desire to favor, at the expense of the 
insurance company. But as has been already said it has been held 
from the earliest day that a suicide committed in consequence of in- 
sanity was not within the meaning of the condition, although within 
its literal terms. The decisions establishing this doctrine were placed 
upon the ground that the death though apparently caused by the act 
of the party was not so caused in contemplation of law because his 
mind did not concur in the act, his mental organs having been so 
diseased as to cease to control his actions, or to guide them in accord- 
ance with reason. 

At a later day in the history of life insurance some companies, for 
the purpose of avoiding the difficulties involved in the inquiry as to 
the condition of the mind of the person committing self destruction, 
stipulated for exemption from liability in all cases of suicide whether 
“sane or insane.” Others adopted the words “voluntary or invol- 
untary,” others, as in the present case, “voluntary or otherwise.” 

It would not be a fair interpretation of this clause, in either of the 
forms mentioned, to hold it to cover the case of a purely accidental 
death from poison occurring to a sane person, through mistake or 
ignorance, though his own hand might have been the innocent instru- 
ment by which the deadly potion was conveyed to his lips. Such an 
accident cannot be presumed to have entered into the minds of the 
contracting parties, or to have been intended to be stipulated against. 
The insurance was intended to cover the risk of premature death, 
which might result from any of the casualties to which human life is 
subject, self-destruction being excepted. A purely accidental act, 
committed by a sane person, with no idea of injuring himself, cannot 
be regarded as an act of self-destruction within the meaning of such 
a contract. Suicide is the act stipulated against. The words “ vol- 
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untary or otherwise,” preclude the parties claiming under the policy, 
if the act was one of suicide, from setting up the condition of mind 
of the party committing it, and contending that it was an involun- 
tary act of suicide. But still it must be suicide, and who would con- 
tend that the taking of poison by mistake or any other act which a 
sane person might innocently commit, though it should result in 
death, was what is ordinarily understood as self-destruction or sui- 
cide ? It is unreasonable to suppose that one effecting an insurance 
upon his life, in stipulating against death caused by his own hand or 
act, could intend to embrace such a casualty, or that the insurance 
company could fairly expect him so to understand. 

There was no pretense of insanity in the present case. The evi- 
dence was such that the jury could reasonably find that the deceased 
considered that he could with safety take the medicine as he did, and 
that he took it with the intention of better preparing himself for his 
duties on the next day, and without any intention of injury to him- 
self. In fact it is difficulty to find anything in the case to lead to 
any different conclusion. Stillthe judge submitted to the jury the 
question whether the deceased took the medicine, knowing its effect, 
and did it for the purpose of destroying his own life. But, we think 
the judge was correct in further charging that if the jury found that 
the deceased took the medicine without such knowledge or intent, 
and through mistake or accident, he was not shown to have died by 
his own hand or act within the meaning of the policy. This is the 
substance of the proposition excepted to, and we are of opinion that 
no error was committed. 

The judgment should be affirmed. 

All concur, except Foucrr, Ch. J., absent. 





Coffey vs. Universal Life Ins. Co. 


UNITED STATES CIRCUIT COTRT. 


EASTERN DISTRICT OF WISCONSIN. 


In Equity. 


DANIEL J. COFFEY 
vs. 


UNIVERSAL LIFE INS. CO*. 


The plaintiff was the holder of a policy issued by the defendant company 
which provided that in case of default in any payment of premiums after 
two full years’ payment had been made, the policy might be exchanged for 
a paid-up endowment policy for a certain amount, subject to the condition 
that the policy, duly a “shall have been transmitted to and re- 
ceived by the company within sixty days after such default.”” The premium 
due August 23, 1877, was unpaid, and no offer to surrender the original pol- 
icy fur a paid-up policy was made by the plaintiff until March, 1879. 

Held, that failure to transmit the policy to the company within the sixty days 
after default, in the absence of circumstances adequate to excuse non-com- 
pliance with this condition, involved the loss of all right of the plaintiff to 
the paid-up policy. 

Held,that the company, in the light of all the facts and circumstances of the case 
— having refused, by its agent to accept the premium on the day it was due, 
because of proceedings pending against it for dissolution and the appoint- 
ment of a receiver, and not having thereafter given the plaintiff any notice 
of an opportunity to pay the premium elsewhere, and having, in reply to 
his letters of inquiry, denied his right to any information, and having led 
him to suppose that his policy had wholly lapsed, and that it could do noth- 
ing towards reviving the same until clear of the court proceedings, and then 
only as an act of grace or favor—was estopped to assert that the plaintiff 
had forfeited his right to the paid-up policy by failure to transmit the ori- 
ginal policy within sixty days after non-payment of the premium on August 
23, 1877. 


Dixson & Noyes, for Complainant. 
Steerer & Wuriton, for Defendant. 


* Decision rendered May 20, 1881. 
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Dyer, J. 

This is a bill to compel the defendant company, which is a corpora- 
tion of the State of New York, to issue to the complainant a paid-up 
policy of life insuranee of the amount of six hundred dollars ; and 
the controversy between the parties arises upon the following state of 
facts : 

On the 23rd day of May, 1868, the complainant procured from the 
defendant company a policy of insurance on his own life, for the sum 
of one thousand dollars, payable to Honora Coffey on the 23rd day 
of May, 1883, or in case of complainant’s death before that day, then 
within thirty days after notice and proof of death. The policy re- 
quired the premiums to be paid in four installments of $14 each, 
on the 23rd day of May, August, November and February in each 
year, and contained a condition that in case of default in the pay- 
ment of either of the premiums, the policy should become void, and 
all payments made thereon should be forfeited except as further pro- 
vided. By the terms of the policy it was further stipulated, that in 
case of default in any payment after two full years’ payments had 
been made thereon, the policy might be exchanged for a paid-up en- 
dowment policy for an amount stated in a table given the original 
policy, subject to the condition that the policy, duly receipted, “ shall 
have been transmitted to and received by the company within sixty 
days after such default, and that no condition of the policy shall have 
been violated.” By the table annexed, it was made to appear, that 
the complainant after nine years payment of premiums, would be en- 
titled under the conditions before stated, to a paid-up term policy for 
six hundred dollars. 

All premiums were paid to the 23rd day of May, 1877, inclusive, 
covering a period of nine years from the date of the policy. Pay- 
ments were made to local agents of the company in Wisconsin. On 
the 23rd day of August, 1877, the complainant went to the company’s 
agent in Milwaukee, as usual, and desired to pay the premium due 
on that day, but was told by the agent that the business of the com- 
pany was in the hands of a receiver, or would be, and that he had no 
authority to receive the money. The complainant testifies that he 
offered to pay the premium due on that day, but was advised by the 
agent not to make any more payments until the business of the com- 
pany was settled. 

It appears that on the 12th day of July, 1877, the attorney general 
of the State of New York filed an information against the company 
in the Supreme Court of that State, alleging its insolvency and pray- 
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ing for an order to show cause why its business should not be closed, 
and for a decree dissolving the company, and appointing a receiver. 
On the 18th day of July, 1877, an order was entered by the court in 
those proceedings, permitting any policy-holder, until further order, 
to pay to the United States Trust Company any premiums thereafter 
becoming due on policies issued by the insurance company, with the 
same effect as if paid to said company. Afterward, and on the 23rd 
day of August, 1877, which was the day when the premium on com- 
plainant’s policy was due, the court made an order restraining the 
company from exercising any of its corporate rights, privilege and 
franchises, except receiving and paying moneys as thereinafter al- 
lowed, and from paying out or in any way transferring or delivering 
to any person any of the effects, moneys or property of the company, 
except salaries of employees and officers then due, and from collect- 
ing or receiving any debts or demands, except interest, agent’s bal- 
ances and premiums, until the court should otherwise order. This 
order remained in force until October 29, 1878—with certain modi- 
cations, such of which as are material here, will be presently referred 
to. On the first day of September, a further motion was made for 
the appointment of a receiver. Orders were duly entered postponing 
the hearing of this motion from September 4th to September 8th, 
and from the latter day to September 14, 1877, on condition that 
‘none of the policies of the company should be decreed to have lapsed 
nor become forfeited by reason of the non-payment of premiums due 
after September 3rd, and before the decision of*the motion for a re- 
ceiver; to which condition the company consented. Again on the 
14th of September, the hearing af all motions in said proceedings 
was adjourned until November 17, 1877. On the 13th day of October 
of that year an order was entered permitting the company to accept 
payment of debts due to it, including payments on mortgages, and 
restraining all persons and corporations from commencing any action 
or proceedings against it. On the 8th day of December, 1877, an 
order was made postponing the hearing of the motion for a receiver 
until such time as it might be brought on by the attorney general 
on five days notice. This order also provided that the time of pay- 
ment of all premiums due, and to become due on outstanding poli- 
cies be extended thirty days after the entry of the final order on the 
motion for a receiver,and all injunctions theretofore granted were con- 
tinued in force until the final order of the court, except in particu- 
lars further specified, but not material here. Various proceedings 
were thereafter had, until on the 29th day of October, 1878, an or- 
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der was male vacating the order of August 23, 1877, so far as it re- 
strained the company and its officers from exercising any of the cor- 
porate rights, privileges and franchises of the company, and the com- 
pany and its trustees and officers were authorized to resume their 
powers in the business of the corporation and their control over its 
assets. This order required that a copy of the same be sent to every 
policy-holder, with a notice declaring the company solvent, and re- 
quiring such policy-holder to pay his premiums past due and unpaid 
within ninety days from the day of mailing a copy of the order and 
notice, and provided that the company should not forfeit any insur- 
ance by reason of the non-payment of past due premiums, ugtil after 
the expiration of said ninety days, the court reserving the power to 
relieve from any forfeiture by reason of the non-receipt of a copy of 
the order and notice, on good cause shown. 

It appears that about the 21st day of of July, 1877, the company 
deposited in the mail at New York, a postal card, upon which was 
printed so much of the order of the court in New York of date July 
17, 1877, as permitted policy-holders to pay premiums thereafter be- 
coming due on their policies to the United States Trust Company, 
which was undoubtedly intended to be sent to the complainant, but 
was in fact addressed to Honora Coffey,Milwaukee,Wis. Prior to Au- 
gust 23,1877, a postal card was also mailed,giving notice of the amount 
of the premium falling due on the complainant’s policy on August 
23rd, and of the time when due, and that it could be paid at the 
office of the company, or to an agent when such agent produced a 
receipt, signed by an officer of the company ; but this was also ad- 
dressed to Honora Coffey. Neither of these postal cards was re- 
ceived by the complainant, but he was informed by letter from the 
secretary of the company of date March 9, 1878, of the order of July 
17, 1877. Correspondence between the attorneys for complainant, 
and the company extending from August 3, 1878, to March 29, 1879, 
shows that about the 25th of February, 1879, the former were in- 
formed of the entry of the order of the court of date October 29, 
1878, and that about the 17th day of March, 1879, the complainant 
formally offered to receipt and transmit his policy to the company, 
and requested the issuance of a paid-up policy to him, or an oppor- 
tunity to pay the back premiums then unpaid. The company de- 
clined to comply with either of these requests on the ground that 
the notices before mentioned were duly sent, that the complainant 
was advised of the situation of affairs when the proceedings against 
the company were pending, and failed to seasonably take any steps 
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either to keep his policy in force, or by receipt and transmission of the 
same to procure a paid-up policy. The complainant in his testimony 
says that he did not receipt and transmit the policy within sixty days 
after August 23, 1877, because he did not think the company was in 
existence, and because he had no instructions so to do. 

Upon this state of facts, it is contended in behalf of the complain- 
ant, that by the payment of nine years premiums he purchased paid- 
up insurance to the amount of six hundred dollars ; that the trans- 
mission and receipt of the policy within sixty days after default in 
any payment of premium, was not a condition precedent to the right 
to have a paid-up policy; that by the proceedings against the com- 
pany in New York, it was then disabled to issue such a policy even 
if the original policy had been receipted and transmitted within the 
sixty days, and therefore strict performance of the condition by the 
complainant was excused ; that under all the circumstances, the ulti- 
mate offer to receipt and return the policy, and the demand of a paid- 
up policy were seasonably made, and that the court ought not to 
make such a decree as would operate to enforce a forfeiture of the 
complainant’s rights under his policy. 

The grounds for relief thus urged, are all combated by counsel for 
defendant, who insists that time was of the essence of the condition 
requiring transmission and receipt of the policy within sixty days 
after default in the payment of any premium ; that by the failure to 
make payment, and then the further failure to receipt and transmit 
the policy within the required time, the policy lapsed, and all right 
to a paid-up policy was lost ; that the temporary disability of the 
company did not excuse non-compliance with the condition requiring 
action on the part of the insured within the prescribed time, and 
that the offer to receipt and return the policy after such disability was 
removed, was not seasonably made. 

The case has been argued rather upon bare propositions of law 
touching the proper construction of the clauses in the policy, and the 
strict rights of the parties under the literal letter of the policy, than 
in the light of the exceptional facts and circumstances of the case. 
Looking alone at the policy, it may be said of it in substantially the 
language of the court in N. Y. Life Ins. Co. vs. Statham, et al., 93 
U. S., 30, that the contract is not an assurance fora single year with 
a privilege of renewal from year to year by paying the annual pre- 
mium, but that it is an entire contract of assurance for fifteen years, 
or for life if the assured should die before the expiration of that per- 
iod, subject to discontinuance and forfeiture for non-payment of any 
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of the stipulated premiums, except that in case of default in any pay- 
ment after two full years’ payments had been made, the policy might 
be exchanged for a paid-up policy for a certain amount, on transmis- 
sion of the original policy, duly receipted, to the company within 
sixty days after such default. This was the ‘contract. In the ab- 
sence of anything to save the case from the operation of the letter 
of the policy, it was undoubtedly the duty of the assured, if he 
wished to keep the policy in continuing force, to pay the premium 
due August 23, 1877, on that day ; if on the other hand, he wished 
to secure a paid-up policy, he could make default in the payment of 
the premium, and then his duty was to transmit the original policy, 
duly receipted, to the company within sixty days after such default. 
These were conditions precedent, in the one case to the maintenance 
of his rights under the original policy, and in the other to his right 
to a paid-up policy. Failure to perform either, if there were no cir- 
cumstances adequate to excuse non-compliance with these conditions, 
involved a lapse of the policy and loss of all rights thereunder. This 
conclusion is sustained by the better authorities on the subject. But 
cases of the general character of this sometimes arise, in which the 
circumstances are deemed adequate to justify the courts in relieving 
a party from such consequences, and in which such relief is deemed 
consonanant with proper observance of the rights of parties under 
their contract. Does this case fall within that category ? 

On the 23rd day of August, 1877, the assured applied to the com- 
pany’s agent to pay the premium then due. He had paid the pre- 
miums in all previous years to local agents. The company had au- 
thorized it, or at least had sanctioned it by acceptance of the pay- 
ment. With reference to the premium due August 23, 1877, he re- 
ceived no notice to do otherwise. A notice that the premium would 
be due on that day, and that the holder of the policy might pay it at 
the office of the company in New York, or to an agent who should 
produce a receipt, signed by an officer of the company, was mailed 
by the company, but it was not addressed to the complainant and 
was not received by him. This was no fault of his. The agent to 
whom he offered to pay the premium refused to acceptit. This, un- 
der the circumstances, was the refusal of the company. In the be- 
ginning, then, we find that the assured was deprived of the oppor- 
tunity to pay his premium on the day it was due, and thereby keep 
his policy in force, by refusal of the company to accept the premium. 
Moreover, the agent informed the assured that the business of the 
company would be or then was in the hands of a receiver, and ad- 
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vised him not to make any more payments until the business of the 
company should be settled. Perhaps the agent was not authorized 
thus to speak for the company, but it is still a material fact that this 
information and advice emanated from one with whom the assured 
was authorized to deal as the local representative of the company. 
And the assured, it appears, was led to rely and rest upon this in- 
formation. Meantime, the fact was, that proceedings had been in- 
stituted and were then pending in the courts of New York, for a dis- 
solution of the corporation, and on the very day the assured was 
seeking to pay the premium on his policy in Wisconsin, the company 
was enjoined in New York, from exercising its corporate rights,privi- 
leges and franchises, except in certain very limited particulars. It is 
true that on July 18, 1877, an order was made permitting policy- 
holders to pay their premiums to the United States Trust Company, 
but again by the fault of the insurance company notice of this order 
was mailed under the wrong address, and was never received by the 
complainant, nor so far as the proofs show did he know that such an 
order had been entered, until March, 1878, when mention was made 
of it in a letter which he received from the secretary of the company. 
Under the circumstances stated, the complainant rested from August, 
1877, until February, 1878, when it appears he wrote a letter ad- 
dressed to the receiver of the Universal Life Insurance Company, 
which the proofs indicate was a letter of inquiry, and which was pro- 
bably thus addressed because he had been led to suppose from state- 
ments made by the local agent of the company in August previous 
that a receiver was in charge of the affairs of the company. To this 
letter the secretary of the company made answer by communication 
of date, February 18, 1878, as follows : 

“ We beg leave to state to you that no receiver has been appointed 
for this company, and further to state to you, that we think it is quite 
necessary to answer the questions you propound to the receiver, for 
the reason that your policy, No. 4472, became absolutely forfeited ac- 
cording to its terms for the non-payment of the premium, due August, 
1877. You have therefore no such interest in the company’s affairs 
as would warrant any reply to your questions.” Thus, after the com- 
pany by its own agent, had refused to accept the premium offered on 
the day it was due and had given the assured no notice of opportun- 
ity to pay it elsewhere, and he had been led to rest inactive for 
months, when first he sought information to which he was under tho 
circumstances then clearly entitled, he was curtly told in substance 
by the secretary of the company, that his policy had become abso- 
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lutely forfeited for non-payment of the August premium, and that 
therefore he had no such interest in the company’s affairs as would 
warrant areply to his inquiries. In this manner was the assured dealt 
with, at a time when upon a showing of the facts then existing, no 
court deserving the name of a court of equity, would have hesitated 
to compel either the acceptance of the unpaid premiums for the 
purpose of keeping the policy in force, or the acceptance of a sur- 
render of the policy as the basis of a right to a paid-up policy as the 
policy-holder might elect. 

But the complainant, still persistent in efforts to obtain information, 
on the 5th of March, 1878, addressed a letter to the superintendent 
of insurance of the State of New York, which it seems was put into 
the hands of the secretary of this company, and he replied, stating, 
among other things, that prior to the date when the premium of 
August, 1877, became due, the company had mailed to the complain- 
ant a notice that that premium could be paid to the company direct 
or to the United States Trust Company; that if paid to the trust 
company, it would be subject to the order of the court in the matter, 
and that an order to that effect was made by the court on the 17th 
day of July, of which all the policy-holders had due notice. This 
statement was incorrect in several particulars. No such notice had 
been sent to the complainant ; nor did the notice which the company 
misdirected, according to its own proof, state that the premium could 
be paid to the company direct,nor did the order itself so provide. The 
complainant was then informed that he bad chosen to act upon re- 
ports and public assertions in reference to the affairs of the company, 
instead of making inquiry direct at the office. And this was said in 
the face of the secretary’s letter of February 18th, in which the as- 
sured was informed that his policy: was forfeited and his requests for 
information were summarily refused, and treated as the inquiries of 
an impertinent intruder. In the letters of March 9th, the secretary 
further says: “As the matter now stands, the company is still, under 
the order of the court, prevented from entering into any agreement 
or reviving any policies which have lapsed, or doing anything except 
to the extent permitted by the special order of the court issued in ref- 
erence thereto. However much disposed we might be, to reinstate 
your policy, we cannot do so until we are clear of the court proceed- 
ings. Then we can give the matter further consideration. We, of 
course, can make no promise to hereafter restore the policy on the 
payment of the premium, and can only say that we will consider such 
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facts as you may have to present when we are able to act as a com- 
pany.” 

Here the matter was left to rest until August, 1878, when corre- 
spondence began between the company and the complainant's solici- 
tors. Now if it be said that in March, 1878, the complainant was thus 
advised that the court in New York had in July, 1877, authorized the 
payment of premiums to the United States Trust Company, and that 
the complainant should then either have made payment or within 
sixty days thereafter have transmitted his policy, duly receipted, and 
asked for a paid-up policy, it may well be replied, that in the pre- 
ceding February, the secretary of the company had asserted to the 
complainant that his policy was already forfeited, and the statements 
in the letter of March 8th, just recited, were such as to naturally lead 
the asssured to understand that his policy had wholly lapsed, and 
that if anything was thereafter done in the way of reviving it, it 
could only be done after the company was clear of the court proceed- 
ings, and it could act as a company, and then only as an act of grace 
or favor. And thus the action of the company made it natural to 
suppose that nothing could be done by either it or the complainant 
until after its original power and authority to act were restored to it; 
and it was upon this theory, evidently, that the complainant’s counsel 
acted from August, 1878, to March, 1879, as is shown by their letters 
of inquiry in evidence, written to the company. 

It is noticeable also, that although the order of the court in New 
York, made October 29, 1878, by which the company was authorized 
to resume business, required notice of the order to be sent to policy- 
holders, anc gave to the latter ninety days after sending such notice 
in which to pay past due premiums, no notice in obedience to that 
order was sent to the complainant, and it was not until about Feb- 
ruary 25, 1879, nearly a month after the ninety days had expired,that 
the complainant by his counsel was informed of that order, although 
his counsel had been in correspondence with the ccmpany since 
August, 1878. Finally, in March, 1879, the company was requested 
either to recognize the policy by accepting the past due premiums,or 
to issue a paid-up policy on transmission of the original duly receipt- 
ed. The reasons assigned by the company for refusing so to do, 
were that the notices before mentioned were duly sent to the com- 
plainant ; that he did not write to the company ; and that he made 
no attempt to ascertain the facts either from the company or its local 
agent in Milwaukee—most of which reasons were, as we have seen, 
unfounded in fact. And further, as late as March 14, 1879, it was 
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represented by the company that it was still in the hands of the 
court, with the order of October 29th, yet in force and the applica- 
tion for a receiver still pending. 

Now, undoubtedly, if the circumstances were such as to excuse the 
complainant from literal compliance with the condition of the policy 
as to its transmission duly receipted, it was his duty, if he would 
avail himself of the right to a paid-up policy, to act with requisite 
promptness after those circumstances ceased to exist. And I think 
such action was taken when a surrender was offered in March, 1879. 
In the light of all the facts and circumstances of the case, I have no 
hesitation in holding that the complainant had at that time a right to 
take the necessary steps to secure a paid-up policy. After all that 
transpired between the complainant and the company from August 
23, 1877, to March, 1879, I think the company should be held estop- 
ped to assert that the complainant forfeited his rights by failing 
either to pay the premium on the 23rd day of August, 1877, or to 
transmit the policy receipted, and to demand a paid-up policy within 
sixty days after such default. 

T have carefully examined and thoroughly considered the authori- 
ties cited on the argument, and especially the case of Whitehead, 
adm’r, etc., vs. Universal Life Ins. Co., decided by the Supreme Court 
of Mississippi, unreported, and in which a manuscript copy of the 
opinion has been furnished. [Now reported in 10 Ins. Law Journat, 
337.] In that case the court held, that the clause in the policies of 
this company requiring the policy to be transmitted, duly receipted 
within sixty days after default in the payment of any premium, if a 
paid-up policy was desired, was a condition precedent ; that time was 
of the essence of the contract, and that to entitle the assured to a 
paid-up policy, he must have strictly complied on his part: with the 
literal terms of that condition, notwithstanding the company was 
disabled by the proceedings against it in the courts of New York to 
issue a paid-up policy. The question arose in that case on demurrer 
to ab ll to enforce the issuance of a paid-up policy, filed by the rep- 
resentative of the assured after the latter’s death ; and it was un- 
doubtedly well decided that the election to take a paid-up term pol- 
icy should have been made during the life of the assured, and on that 
ground alone the demurrer was sustainable. But on the general 
question decided, it is to be observed that the case does not show that 
the bill set out the proceedings in New York against the company, 
further than to state the institution and general character of the pro- 
ceedings, the injunctional order of the court of August 23, 1877, and 
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that such order continued in force until October 29, 1878. In view 
of the manner in which the question there arose, the fact that the 
bill was filed after the death of the assured, by his representative, 
and of the absence of many of the most material facts brought out 
in the case at bar, I do not regard the decision in the Mississippi case 
as an authority that should be deemed controlling here. 

Referring again to the proceedings in New York, it is perhaps 
worthy of observation, that it appears from the order of the court 
made October 29, 1878, by which the company was declared solvent, 
that pending those proceedings the company procured releases of 
policies from the holders to the extent of over seven millions of dol- 
lars, and that policies which had become claims by the death of the 
insured and matured endowments, to the extent of over six hundred 
thousand dollars, had been released one half by the holders thereof. 
These facts were recited in the order in connection with the judgment 
of the court that the company had become solvent, and show that 
there was cause for the institution of the proceedings, and that the 
disability of the company to act arose from its financial condition,and 
the consequent intervention of the court ; and that it was only re- 
moved when solvency was brought about by the cancellation of a 
large amount of its liabilities. 

A decree will be entered requiring the defendant to issue and de- 
liver to the complainant a paid-up policy for six hundred: dollars on 
surrender of the original policy, properly receipted, the special terms 
of which decree can be settled hereafter. 

Note.—The cases cited on the argument, were—Chase vs. Phoenix 
Mut. Life Ins. Co., 7 Ins. Law Journal, 93 ; Dorr vs. Same, 7 Ins. 
Law Journal, 368 ; Montgomery vs. Same, 8 Ins. Law Journal, 300 ; 
Desmazes vs. Mut. Benefit Life Ins. Co., 7 Ins. Law Journal, 926 ; 
Knickerbocker Life Ins. Co. vs. Dietz, 8 Ins. Law Journal, 544; 
Wrinchell vs. John Hancock Mut. Life Ins. Co., 8 Ins. Law Journal, 
651; Johnson vs. Southern Mut. Life Ins. Co., 9 Ins. Law Journal, 
189 ; Anderson vs. St. Louis Mut. Life Ins. Co., 5 Bigelow Ins. Rep., 
527; Seamans vs. N. W. Mut. Life Ins. Co., 3 Fed. Rep., 325 ; and 
Whitehead, adm’r, vs. Universal Life Ins. Co., 10 Ins. Law Journal, 
337. 


Annotations on the above case by the Editor of the Insurance Law Journal. 


The question here raised involves an important point in connection with 
proceedings against life insurance companies by injunction which is the ini- 
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intial step in case of alleged insolvency or breach of charter. The peculiar 
nature of the business renders time of the essence of their ordinary con- 
tracts, and any legal step which prevents or tends to prevent the prompt 
payment of premiums when due, must necessarily tend to involve more or 
less the embarrassments arising from the stoppage of payments during the 
late war, provided the injunction proves to be only temporary. 

Nearly the same issue as here was raised last year in the Supreme Court 
of Louisiana in the case of this company against Whitehead, 10 Ins. Law 
Journal, 337. The insured was there advised by the agent to delay pay- 
ment until the result of the litigation was determined, and he did so, dying 
a year later without having paid. The company declined either to recog- 
nize the validity of the claim or to grant a paid-up policy. Suit was then 
instituted as here to obtain a paid-up policy. But the court decided in 
favor of the company on the ground laid down in the present case, that the 
insured ought to have taken the steps requisite tosecure his right, irrespec- 
tive of the injunction. The principle is undoubtedly the correct one. The 
insured should not be permitted to avail himself of a temporary disability 
on the part of the company to exercise an option against it when time is of 
the essence of the contract. The distinguishing feature of the two cases 
appears to lie in the fact that in the one the conduct of the agent and of 
the company was such as estopped it from alleging the forfeiture, while in 
the other no such misleading acts appear to have been shown asin the 
judgment of the court justified the insured in refraining from compliance 
with his part of the agreement. 





Gulliver et al. vs. Roelle. 


SUPREME COURT OF ILLINOIS. 


Appeal from Superior Court of Cook County. 


MARGARETHA E. GULLIVER, ror use OF Loren 


E/pwarps 
US 


JOSEPH ROELLE.* 


The 16th section of the general insurance law provides that ‘ the trustees and 
corporators of any company organized under this act shall be severally lia- 
ble for all debts or responsibilities of such company, to the amount by him 
or them subscribed, until the whole amount of the capital of such company 
shall have been paid in, and a certificate thereof recorded as hereinbefore 
provided.” 

Held, that the word corporator, as used above, means a shareholder and not 
sunply a commissioner or promoter in organizing the company. 

That section 19 of the above act imposes the same liability on shareholders in 
companies organized under special charters, and brought under the provi- 
sions of the general law as those originally organized under the general law, 
except in cases where the goneral law otherwise provides. One of these 
exceptions is, that their capital may continue the same as authorized by 
their charters, both in character and amount. 


That the company had a special charter and it was not necessary for it to take 
the preliminary steps to form a corporation under the general law, but it 
was its duty, when coming under the general law, to make a report to the 
auditor of the fact of organization, and amount of capital paid in, etc. If 
the capital had been collected and invested as authorized by the charter, in 
the securities named, the company should have so reported, thus affording 
security to that extent to the creditors of such company. To insure a com- 
pliance with this requirement the stockholders were made liable by the 
statute, until the certificate should be obtained and recorded, as required 
by section 16. 


Wa tke, J. 
The questions presented by this record have been before us on 
* Opinion filed March 18, 1881, From Chicago Legal News. 





538 Report of Decisions. [July, 


previous occasions, but we do not content ourselves by saying stare 
decisis. 

More elaborate and thorough arguments have been made and 
filed, than had been presented in the former cases, and new views 
and questions have been raised and disclosed. We have, therefore, 
owing to their importance reviewed the grounds on which those de- 
cisions were based. In doing so, we have devoted more time to 
their investigation and discussion than is usual in deciding cases. 
No case in this court has perhaps ever received more thorough in- 
vestigation. We will now proceed to announce some of the reasons 
and the conclusions reached 

The main question involved, is whether the 16th section of the 
general insurance law imposes any liability on shareholders in com- 
panies organized under that act, and if so, does section 19 of the 
same act impose the same liability on shareholders in companies or- 
ganized under special charters and brought under the provisions of 
the general law? The sixteenth section reads: “The trustees and 
corporators of any company organized under this act, shall be sever- 
ally liable for all debts or responsibilities of such company to the 
amount by him or them subscribed, until the whole amount of the 
capital of such company shall have been paid in, and a certificate 
thereof recorded as hereinbefore provided.” 

The true meaning of the words “trustees and corporators” as 
used in this section is the matter of dispute in this case. On one 
side it is claimed that the word corporator is used as and for ashare- 
holder ; whilst on the other it is denied that it has, or was intended 
to have such a meaning, but is used as synonymous with commis- 
sioner or promoter in organizing the company. It can scarcely ad- 
mit of a doubt, that the general and popular meaning of the word 
“corporator” concurs with the highest lexicographical authority— 
that it means a member of a corporation. And all know that to be 
a member of a stock company a person must be a shareholder or to 
be a member of a mutual company a policy-holder. This is so plain 
that the citation of authority is unnecessary. And there can be no 
doubt that such is the sense in which the term is used in the second 
section of article 10, of the constitution of 1848. 

That section provides: “ Dues from corporations, not possessing 
banking powers or privileges, shall be secured by individual liabili- 
ties of the corporators, or other means, as may be provided by law.” 
It is impossible to suppose the body who framed this section even 
supposed, that holding the persons named in a charter for purposes 
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of organization liable, would afford security to the creditors of these 
great bodies transacting annually millions of dollars of business. 
That body could have intended nothing short of the liability of 
stockholders or some other equivalent security. This being so, the 
constitutional requirement operates as an imperative command on 
the General Assembly. And being under the obligation we must 
presume that body in framing a general incorporation law would en- 
deavor to discharge the duty thus imposed. 

We cannot therefore, suppose thut body would for the purpose of 
affording the security, gravely insert the provision contained in the 
sixteenth section, simply to hold the promoters liable to the full ex- 
tent of their subscription for stock, when each may have never sub- 
scribed for a dollar of the stock of the company or may at the time 
of its organization have had but slender means, or been of doubtful 
solvency. It is impossible to call this security for the vast debts and 
liabilities of these companies. No such purpose can be justly im- 
puted to any legislative body ; much less, as has been suggested, 
can it be supposed that body intended only to render the promoters 
of the organization liable, by enacting that section, for the compara- 
tive trifling expense of preparing their charter and procuring the 
necessary subscriptions for the capital stock. 

For such expenses the corporation is not liable, and they are in 
no sense dues or liabilities of the corporation, and liabilities of the 
company are only embraced in the provisions of the sixteenth sec- 
tion. Is such a presumption reasonable when the General Assembly 
have made no other provision for the security of the creditors of 
such bodies, in total disregard of this clear and unambiguous re- 
quirement of the constitution. No one can with reason deny, that it 
was intended by the sixteenth section, to impose a liability on some 
class of persons, to the amount of stock by him or them subscribed, 
until all of the stock was paid and the certificate recorded. And it 
seems to be apparent that the term corporator was used in its ordin- 
ary sense, and cannot with reason be referred to any other than 
shareholders in the company. 

If, then, as there seems to be no doubt, this is the true interpreta- 
tion of the language of that section as applied to shareholders, in 
companies organized under the general law, what effect has the nine- 
teenth section produced on companies organized under special char- 
ters and the stockholders therein ? 

That section provides that : “ All insurance companies heretofore 
organized in the State of Illinois, and now doing business in this 
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State, are hereby brought under all of the provisions of this act, ex- 
cept that their capitals may continue of the amounts and character 
named in and authorized by their respective charters, during the ex- 
isting term of such charters ; and the investments of the capital and 
assets of such companies may remain the same as prescribed by 
their charters, anything in this act to the contrary, notwithstanding ; 
and such companies shall also be entitled to all of the privileges and 
powers granted by said charters.” 

Inasmuch as the General Assembly in granting an amendment to 
the charter of this company expressly reserved the right to bring it 
under any general law regulating insurance companies that might be 
adopted, and it accepted the amendment, this case is free from the 
question of legislative power to impose further duties and make re- 
strictions not contained in the charter. That power cannot be ques- 
tioned in this case. And when the meaning of the nineteenth sec- 
tion is ascertained it only remains to apply to this company and its 
stockholders. 

Then, what effect did the adoption of that section produce on this 
company ? 

The first clause of that section in terms, brings this and all other 
insurance companies doing business under charters from the State, 
and within its limits, under all of the provisions of the act. But to 
the enactment there are several exceptions. There is an exception 
that their capital may contiue the same, as authorized by their char- 
ters, both in character and amount. 

And the investment of their capital and assets may remain the 
same as required by their charters ; and they shall be entitled to all 
the privileges and powers granted by their charters. 

It is not denied that this company, to some extent and for some 
purposes, was controlled by the general law. 

But it is insisted that these exceptions diminish the operation of 
the act to a mere nominal control. That it does not affect any of the 
powers granted by the charter, nor has it enlarged its powers or du- 
ties. The charter of this company authorized it to invest or loan its 
capital on stocks, bottomry and respondentia, or in lands and mort- 
gages, or on personal security. 

Now, if its capital and surplus were thus invested, by the excep- 
tion it could so remain. Nor was the company required to increase 
its capital to conform to the general law, as it was by the exception 
exempted from such requirement. And the last clause saves to com- 
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panies acting under special charters all of the privileges and powers 
granted by their charters. 

This last reservation is claimed to be repugnant to the provisions 
of the act which imposes any duties as requirements not contained in 
the charter, and impairs their corporate rights. It is urged that 
the charter provided that when one hundred thousand dollars shall be 
subscribed, and ten thousand dollars paid in, and the stock not paid 
in shall be secured by mortgage on real estate worth at least fifty 
per cent more than the amount secured, or by pledge of public 
stocks of the United States, or any of the States or counties therein, 
or incorporated companies, etc., the company may organize and 
commence the transaction of business, and to bring this company un- 
der the provisions of the general act would infringe this right and 
be repugnant to the savings of the section. This is, we think, a mis- 
conception of the true meaning of the statute. If the stock was 
paid in and invested as authorized by the charter, the nineteenth 
section in terms permits it to so remain unaffected in the slightest 
degree. The charter had required the investment to be made in the 
securities mentioned, and it must have been done as required, and if 
so, that investment was protected and nothing farther was required 
by the act to be done in regard to the investment of the capital. 
There was no infringement of any of its chartered privileges or pow- 
ers by the first clause of the 19th section as limited by the last clause 
of that section. 

Then what was intended by the last exception in the section : 
“ And such companies shall also be entitled to all the privileges and 
powers granted by said charters?” This manifestly secured to them 
and prevented the act from impairing their privileges and powers as 
insurance companies. 

By the charter this company was empowered to effect fire, marine, 
life and health insurance. This was its privileges and such was its 
power. Nor is it shown, nor does it appear, that any or either of 
these privileges or powers are impaired by any provision of the act. 
Nor have counsel pointed out any right that is or can be so affected 
by the general law. Its further purpose was to secure to companies 
brought under the provisions of the act, in the unimpaired enjoy- 
ment of the franchises and powers conferred by their charters and 
not granted by the general law. If their charters contained grants 
not conferred by the act, they were preserved in full force. But it 
was intended to bring them under the controlling power of the 
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State, to provide security to their creditors, as provided in the gen- 
eral law. 

It is unreasonable to suppose that the General Assembly would do 
so inconsistent an act, as in the first clause of the 19th section of the 
law to bring all chartered companies of the State under the provi- 
sions of the act, and the last clause exempt them from the operation 
of the act. 

Such folly cannot be imputed to that body. It, no doubt, had a 
consistent purpose in adopting both clauses, and we fail to perceive 
such repugnancy as repeals or abrogates either clause, but they may 
each be rendered operative. 

The General Assembly by this language only intended to require 
such companies to comply with such provisions as were practical. 

Matters which had been performed in organizing could not be 
required to be abandoned and annulled, to be performed under the 
general law. 

But it was intended that such companies should conform their 
business, pay and invest their capital as therein required, and be 
controlled by the general law, in furnishing more capital when re- 
quired and subject to have their charters annulled in the mode 
therein provided. And they are brought under the provisions of 
section sixteen as a part of the plan for the government and control 
of all companies, whether organized under special charter or under 
the general law, and to afford security to their creditors. 

Then, who are embraced in the term “ trustees,” in the sixteenth 
section ? 

Manifestly the directors or persons selected by the shareholders at 
the time of organizing to manage and control the affairs of the body. 
It can refer to no other class of persons. Such is its manifest mean- 
ing in the fourth section of the act where the two are used as 
conveitible terms. It provides for the election of “ trustees or di- 
rectors,” each of whom are required to own $500 worth of stock and 
a majority to be citizens of the State. And the eleventh section 
authorizes the corporators, trustees or directors, as the case may be, 
to make by-laws. 

Manifestly, corporators here mean shareholders. 

It surely was not intended that the promoters of the organization, 
shall or even may prescribe by-laws for the government of a company, 
and the management of its future business, where they may not be 
members of the company. By-laws are not required until the company 
is organized, and under the eleventh section, when organized, either 
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the shareholders or the trustees or directors as they may be desig- 
nated, may adopt by-laws. If the charter provides that the share- 
holders shall adopt them they may act in conformity to the charter. 
So of the trustees or directors, whichever they may be called, when 
the charter so provides. This is done after the company is organ- 
ized, and the section cannot, by any construction, apply to the pro- 
woters. 

But it is with great apparent earnestness, insisted that the Gen- 
aral Assembly did not intend that companies acting under special 
charters should procure and record the certificate required by the 
sixteenth section, because no means of procuring it has been pro- 
vided. The means, we think, are ample, and of easy application. 

Inasmuch as such companies had procured charters and were act- 
ing under them, the preliminary steps to an organization required 
by the third, fourth, sixth, seventh and eight sections of the act were 
not necessary or practicable. Nor was it necessary to submit their 
charters to the attorney-general for approval, as that had been done 
by their enactment. 

But under the tenth section they were — to make a report 
to the auditor of the fact of their organization, and amount of capital 
paid in, ete. 

It would thereupon become his duty to have examined in person, 
or by three persons he is authorized to appoint, the amount of capi- 
tal stock paid in, and whether any portion was impaired, and whether 
it was invested as required by the charter or the provisions of the 
general law, and if found to be all paid in and invested, and actually 
owned by the company as required, then to give certificate of the 
fact, as required by the tenth and sixteenth sections which could be 
recorded as required. 

If the capital had been collected and invested as authorized by the 
charter in the securities named, the company could have so reported. 
It seems to have been one of the obvious purposes of the statute to 
require the entire capital to be paid in and invested in the manner 
prescribed by the eighth section, where companies are organized un- 
der the act, before they could be authorized to enter into the busi- 
ness of insurance, and if acting under a special charter, that the 
capital should be paid and invested as required by its provisions, 
as a condition to its continuing to do business. Thus affording se- 
curity to that extent to creditors of all such companies. And to in- 
sure a compliance with this requirement, the stockholders were made 
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liable until the certificate should be obtained and recorded, as re- 
quired by the sixteenth section. 

We are aware that in the case of Chase vs. Lord, 6 Abbt. N. C., 
268, the Court of Appeals of New York gave a different construction 
to a section of the general insurance law of that State similar to 
the 16th section of our act. The section of that act reads: “The 
trustees and corporators of any company organized under this act, 
and those entitled to participation of the profits, shall be jointly and 
severally liable until the whole amount of the capital raised by the 
company shall have been paid in, and a certificate thereof recorded 
as herein provided.” 

Under that law a company was organized and transacted busi- 
ness for a time and failed. Before its failure the company insured a 
vessel and its carzo, which were subsequently lost. The insured, 
thereupon, sued the executor of one of the shareholders who had 
paid his stock in full, but a portion of the subscribers had not paid, nor 
had the certificate that all of the stock had been paid ever been 
procured and recorded. The Circuit Court held the executor liable 
and rendered judgment against him, and he appealed to the Su- 
preme Court, where the judgment was affirmed, and is reported in 
16 Hum., 369. 

The case was taken to the Court of Appeals and the judgment was 
reversed by a bare majority, three of the judges dissenting. That 
case is not a construction of the statute that is authoritative with us 
as it was made subsequent to the adoption of our statute, and if ours 
is a copy of the provision of their statute, it is not binding on us. 
Again, including judges of the Supreme Court, there were six 
judges who hold the stockholders liable, and four who held the re- 
verse doctrine. Again, on turning to the opinion of the Supreme 
Court and the dissenting opinions of the judges of the Court of 
Appeals, the reasons for their conclusions are, to our minds, more 
forcible than those in the authoritative opinion of the Court of Ap- 
peals. The number of the opposing and dissenting judges impairs 
the authority of such a decision. 

It is said the declaration is insufficient. It avers, “that the whole 
amount of the capital of said corporation has never been paid in, 
and no certificate of such payment has been given or recorded as re- 
quired by the statute of Illinois ; but on the contrary, not more than 
one half of said capital stock subscribed has ever been paid into said 
company.” 

There is an averment that defendant had subscribed for fifty 
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shares of the capital of the company. These averments are admitted 
by the demurrer. 

Each subscriber undertook and became liable by his subscription 
to pay the full amount in cash. And the 16th and 19th sections of 
the general law imposes the penalty of continued liability on all sub- 
scribers whether they have paid in full or not, until aH of the stock 
is paid and a certificate thereof is obtained and recorded. [If.all of 
the stock of the company was not paid and the certificate obtained 
and recorded, there was a liability for the penalty prescribed by the 
16th section of the law. The declaration in the case avers, and the 
demurrer admits that no more than half of the capital has been 
paid into the company. Had it all been paid in and invested as re- 
quired by the charter or the general law, and the certificate been 
obtained and recorded it may be the company would not have 
proved insolvent, and plaintiff. would have been paid out of the 
funds the company should have had from the subscribers for its 
stock. At any rate defendant and all other stockholders in the com- 
pany would have been relieved from liability. 

The company no doubt procured credit on the supposition that all 
of the stock had been paid to the company and was available to 
pay all liabilities of the company. 

We are, for these reasons, of the opinion that the construction we 
have given to the 16th and 19th sections, on the facts stated in the 
declaration, not overcome by a defense, renders appellee liable to 
pay the amount of appellant’s claim against the company, and that 
the court below erred in sustaining the demurrer, and the judgment 
is reversed and the cause remanded. 

Judgment reversed. 

Dicxey, C. J., and Sueipon, J., dissent. 
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COURT OF APPEALS OF NEW YORK 


URBANE LANGWORTHY, Appellant, 


US. 


OSWEGO AND ONONDAGO INS. CO., Respondent.* 


The insurance was on a hop-house ‘‘ while drying hops” from August 15 to 
October 15. 


Held, that the intention was to insure only while drying hops, and the work 
having ceased at the time of fire, the policy did not apply, though the time 
had not expired. 


Judgment affirmed. 


E. Countryman, for Appellant. 
C. W. Avery, fur Respondent. 


Fart, J. 

On the 15th day of August, 1875, the defendant issued to the 
plaintiff a policy of insurance upon his hop-house. The insurance 
was specified to be “on his frame shingle-roof hop-house, while dry- 
ing hops,” and the defendant agreed to make good to the plaintiff all 
loss or damage which should happen “by fire to the property so 
specified,” from the 15th day of August, to the 15th day of October, 
1875. The defendant did not undertake to insure the hop-house 
against fire generally during the time specified, but during the time 
specified only “while drying hops.” Force should be given to all 
the language used, and that can be done only by the construction 
thus given. If this had been intended as an absolute general in- 
surance for the full term of sixty days, the words “while drying 

* Decision rendered May 13, 1881. ; 
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hops” were purposeless, having no signification. Therefore, as the 
fire happened after the plaintiff had ceased drying hops, the defend- 
ant was not liable, and no error was committed in dismissing the 
complaint. 

The judgment should be affirmed. 

All concur. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS 


Marcu Term, 1881. 


HENRY O. HOUGHTON ) 


US. s 


WATERTOWN FIRE INS. C0.) 


The insurance was on “‘electrotypes,steel plates and cuts.’’ The insured claimed 
that certain dies were included in these words. 


Held, that words in a policy are to be construed in their ordinary and popular 
sense, unless they have acquired by usage of trade and the like in con- 
nection with the subject matter a distinct technical sense. Where a word 
has both a popular and technical sense the meaning is one of fact for the 
jury. But where words have acquired an exact and technical meaning in 
any business and are used in a contract relating to such business, they are 
prima facie to be construed in the sense which they have acquired, and 
failure to so instruct a jury upon request, leaving them to interpret by their 
unaided judgment, is error calling for reversal. 


The facts sufficiently appear in the syllabus.—Ep. Ins. Law Journat. 


Lorp, J. 
The argument of the plaintiff has been directed principally to 
the question whether the articles destroyed were the articles in= 
sured. That it is a question of fact and a question for the jury, 
who have decided it. The question properly before us is one of law, 
and that is, did the jury decide the question of fact under proper 
instructions in matter ,of law ? 
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Upon this question we can have no doubt. It is entirely clear 
that the instruction asked for by the defendant should have been 
given. If other or further instructions were necessary, they were 
not of the nature of those actually given ; nor were the instructions 
as given accurate. We do not mean that any particular words 
which were used by the presiding judge might not properly be used, 
but that the entire instructions failed to lay down the true rule by 
which the jury should be guided. 

The proposition is undoubtedly true that “ words are to be under- 
stood in their plain, ordinary and popular sense, unless they have, 
in respect to the subject matter as by the known usage of the 
trade or the like, acquired a particular sense, distinct from the pop- 
ular sense of the same words.” And it is equally true that “ where 
a word has both a popular and a technical sense, or where it has 
several different meanings, it is a question of fact for the jury to de- 
termine from the subject matter, the contract, the character of the 
contracting parties, or the nature of the contract and all the sur- 
rounding circumstances in which sense the word was used by the 
contracting parties,” if the word “character” is properly defined 
and explained to the jury, and if the disjunctive “or” is construed 
as “and.” Assuming every word of the instruction as given to be 
correct, we are to remember that the presiding judge had been 
asked to give a specific instruction which the party was entitled to 
have given, and to which his instructions do not allude. The jury 
were told in substance that if words had no technical meaning, they 
were to be construed according to their ordinary and usual meaning. 
They were told that if words had both a technical meaning and an 
ordinary meaning, the jury should determine in which sense they 
were used, with nothing but their own judgments to guide them in 
such determination. This was error. 

The rule of law in relation to the construction of contracts is cor- 
rectly stated by Shaw, C. J., in Daniels vs. Hudson River Ins. Co., 
12 Cush., 430. “The general rule in that subject is that if any per- 
sonfor any company, foreign or domestic, shall engage in any branch 
or department of business, they must be presumed to be ac- 
quainted with the rules and usages of such business, to be convers- 
ant with the language employed in it, whether strictly technical or 
not. If, therefore, the language of this representation was under- 
stood in a particular manner by manufacturers, according to which 
understanding the representation was true, the legal presumption is 
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that it was so understood by the insurers in their contract.” See 
also Whitmarsh vs. Conway Ins. Co., 16 Gray, 359. 

Upon this subject the decisions of courts in various jurisdictions 
seem to be uniform, and to result in this, that the jury should be 
instructed that when words have acquired an exact and technical 
meaning in any trade or business, and are used in a contract relat- 
ing to such trade or business, prima facie, they are to be construed 
in the meaning or sense whith they have acquired in that business. 
Lowry vs. Russell, 8 Pick , 358 ; Sawbelle vs. Drew, 122 Mass., 228 ; 
Taylor vs. Briggs, 2 C. & P., 525; Norden Steam Co. vs. Dempsey, 
1C. P. D., 654; Heald vs. Cooper, 8 Maine, 32; Thompson vs. 
Sloan, 23 Wend., 71; Dalton vs. Daniels, 2 Hilt., 174 ; Wayne vs. 
Steamboat Gen. Pike, 16 Ohio, 421 ; Doane vs. Dunham, 79 IIL, 131; 
Pilmer vs. State Bank, 16 Iowa, 326 ; Appleman vs. Fisher, 34 Md. 
554 ; Carter vs. Philadelphia Coal Co., 77 Penn. St., 286. 

Exceptions sustained. 





LOWER COURT DECISIONS. 


RIGHT TO REBUILD UNDER SUBSEQUENT BY-LAW. 


Court of Common Pleas of Montgomery County, Pa.—Sur demurrer 
to replication. 


BRADFIELD 
US. 


UNION MUTUAL INS. CO.* 


A mutual company cannot exercise the option of replacement where it is not 
a condition of the contract, through a subsequent amendment of the by- 
laws giving such option. 


Covenant on a policy of insurance issued by the company defend- 
ant to the plaintiff, insuring the plaintiff's barn and other buildings 
against loss by fire. At the date of the policy, August 23, 1876, the 
18th section of the by-laws provided as follows : 

“Damage by fire shall be valued by the committee appointed for 
that purpose at the actual damage sustained, without reference to 
that which was not destroyed, provided it does not exceed the whole 
amount of insurance thereon.” 

Subsequently to this, at an annual meeting of the board of direc- 
tors on January 14, 1878, at which the plaintiff was not present, the 
above by-law was amended by the enactment of the following addi- 
tional clause : 

“The company always reserves the right to repair or rebuild the 
property injured or destroyed by fire.” 

On October 17, 1879, the plaintiff’s barn was destroyed by fire, and 
"© From Weekly Notes. Deeision rendered January 15,1881. 2 
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at or about the expiration of the ninety days which the company 
had, under the by-laws, within which to settle the loss, the defend- 
ants claimed the right to rebuild, and proceeded, against the plain- 
tiffs consent, to deposit materials, etc., on plaintiffs premises for 
that purpose, and began work. The plaintiff claimed the insurance 
money in cash, and on refusal of his demand brought this suit. 
The defendants filed a plea in abatement, alleging that they were 
rebuilding as provided for by said amended by-law. The plaintiff 
replied that said amendment was passed more than a year and a 
half after the policy was issued ; that plaintiff was not present at the 
time of its passage, and never subsequently consented that said by- 
law should change, modify, or forfeit his rights under the said con- 
tract. To this replication defendants demurred, and joinder. 


N. H. Larzererg, for Plaintiff. 
H. K. Weanp, for Defendant. 


Ross, P. J. 

The question presented by this record is, whether the defendant 
corporation has the right, under the 18th section of the by-laws, as 
amended, to rebuild the burnt premises. It resolves itself into an- 
other inquiry, which is, whether a mutual fire insurance company 
can, by an amendment to their by-laws, change or alter the contract 
made with one of their members, in pursuance of the charter and 
by-laws existing at the time the contract was made ? 

To answer the question correctly, it must be carefully borne in 
mind that one insured occupies a dual relation to the association. 
(1,) as a member of the company—a corporator. (2,) as a contract- 
ing party with the corporation. (Ins. Co. vs. Connor, 5 Harris, 142 ; 
Rosenberger vs. Fire Ins. Co., 6 Norris, 207 ; Revere vs. Boston Cop- 
per Co., 15 Pickering, 363.) As a corporator simply, he is bound by 
the acts of the majority, and his corporate rights are subject to the 
authority of the corporation. As one insured by contract with the 
company his rights stand entirely free from such control. 

The distinction is well drawn by Trunkey, J., in Rosenberger vs. 
Fire Ins. Co., (6 Norris, 212.) It is there said : “They are, as mem- 
bers, subject to liabilities, and entitled to privileges ; a member may 
participate in its benefits ; is presumed to know its rules and regula- 
tions ; its books are evidence against him ; and he shall bear his 
proportion of burden. His corporate rights may be subject to the 
control of the corporation : but his rights asa party insured rest 
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upon the contract.” ‘“ Assurer and insured are alike bound by the 
charter ; and neither can do what it does not authorize ; nor can 
either change a by-law so as to modify the contract without the 
other’s consent.” To the authorities already cited may be added 
Flanders on Insurance, 20, 218 ; and it seems to be clear, that no by- 
law can be made which will abrogate the contract, or by its effect 
forfeit the rights of a corporator in his contract relations. 

This being true, the next question that presents itself is, whether 
the alteration and amendment of the by-law in the case at bar is 
within the rule laid down. It does not present a forfeiture such as 
was worked by the operation of the amendment in Insurance Co. 
vs. Connor, and in the Supreme Court, that’case was ruled by Lewis; 
Ch. J., upon the distinct ground that a forfeiture was wrought by 
its operation. There is no case in Pennsylvania where the point 
raised here is decided, though Trunkey, J., arguendo, declares, in the 
opinion already cited, “nor can either change a by-law so as to mod- 
ify the contract, without the other’s consent,” and refers to Ins. Co. 
vs. Connor, as the authority for this statement of the law. 

The question being an open one, must be determined either by 
an application of principles or by rulings upon kindred questions in 
other States. Tested first, by the former, it would seem that if con- 
tract rights are altered or greatly modified by the amendment, it 
ought not to affect the holder of a prior insurance. If it can, then 
contract rights are altered or greatly modified or destroyed by what, 
in fact, is ex post facto legislation. 

This is well illustrated by the reasoning of Ch. J. Lewis in Ins. Co. 
vs. Connor, (5 Har., 143,) who says: “ What security is there in a 
policy of insurance which is liable to be declared forfeited by one 
party without the consent of the other? The chances of indemnity 
against loss would be diminished by such an uncertain provision. 
If this be established as the law which is to govern contracts with 
mutual insurance corporations, it will be destructive of all business 
transactions with them. Its tendency would be to defeat the chief 
object of the party who effects an insurance. The recognition of the 
power claimed in this case by the plaintiffin error would be injuri- 
ous to the interests of insurance companies, contrary to the princi- 
ples upon which they are founded, and dangerous to the just and 
equal rights of the citizen.” 

It is difficult to distinguish, under this reasoning, the difference 
between a forfeiture of the contract and a material alteration or mod- 
ification of it. But if it is said that the object of the insurance is to 
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protect the insured against loss, and that, if the burnt building be 
replaced, he is made whole, and the object intended to be provided 
for is substantially attained. But if one contracts with a tailor 
for a suit of broadcloth, and in fulfilment he has given to him 
a suit of Lyons velvets of equal or greater value, it cannot be pre- 
tended that the contract’ is executed. An insurance to be paid in 
money is almost totally different from an insurance to rebuild. It 
changes the rights of the insured, and directs a value for which he 
contracted as an indemnity to a special purpose, when, by the terms 
of the agreement, it was to be at his absolute disposal. It compels 
him to accept a similar structure upon the same site, with materials 
partly new and partly old ; whereas, by this contract, he could have 
either devoted the money to another purpose, selected a different 
site, and remodelled his building in accordance with his own taste, 
or the existing architectural fashion. It seems clear, therefore, upon 
general reasoning, that the amendment involves a material alteration 
and modification of the original contract, short, it is true, of forfei- 
ture, but changing the contract essentially. 

This is at once contrary to law and against public policy. But the 
question is not without the guiding light of authority. In Flanders 
on Fire Insurance, p. 20, it is laid down as elementary law, “ that 
where the assured has duly become the member of a mutual insur- 
ance company, and the company subsequently make by-laws without 
his consent, which are in conflict with the charter, and which would, 
in fact, change and impair his rights under the contract, such by-laws 
are void as to him.” (Citing Ins. Co. vs. Harvey, 45 N. H., 292.) 
Here the by-law, it is true, is not in confiict with chartered rights, 
but it does change and impair his rights. The same docrine is 
again succinctly declared by the same author, page 218, (citing Mu- 
tual Fire Ins. Co. vs. Butler, 34 Maine, 451) ; and the very question 
at bar seems to have been ruled in Wallace vs. Ins. Co., (4 La., 289.) 
Flanders, in citing the case, p. 569, states its conclusion as follows : 
“ An insurance company has no right to rebuild, or replace the ar- 
ticles lost, unless the right is expressly given in the policy ; other- 
wise they would have the right to change the contract, and substi- 
tute one mode of performance for another.” The case cited by the 
author will be found in 1 Bennett’s Fire Ins. Cases, 414. 

The whole doctrine of the right to make by-laws is to be deter- 
mined by the fact that it is purely a legislative power, and is re- 
stricted and limited by the constitutional and statute law of the State 
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in which it is established, as well as by the general principles and 
policy of the common law as it is there accepted. (Angell and 
Ames on Corp., chap. X.; Revere vs. Boston Copper Co., 15 Pick., 
363 ; Bank vs. Baker, 4 Metc., 176 ; Savings Institution, 1 Wh., 468; 
Ins. Co. vs. Harvey, 4 Am. Law Reg. N. S., 508 ; Slee vs. Bloom, 19 
Johns., 456 ) 

It is, therefore, concluded by the court, that this by-law, while it 
controls the plaintiff as a corporator, and in that relation is binding 
upon him, does not and cannot affect his contract relations under his 
contract as evidenced by his policy. (1,) because, being passed with- 
out his assent, it is, as to him, ex post facto. (2,) because it materi- 
ally modifies and changes his contract rights. This being true, it 
follows that judgment uponthe pleadings must be entered in favor of 
the plaintiff and against the defendant, quod respondeat ouster. 





ENGLISH CASES. 


RISK IN CASE OF VESSEL ARRIVED BUT NOT 
REPORTED. 


High Court of Judicature.—Court of Appeals —April 1, 1881. 


BRADFORD 
vs. 


SYMONDSON. 


In this case the ship, not having been heard of, was thought to be 
missing, and a policy was effected at a heavy premium by reinsurance 
—75 guineas per cent—under that impression. In point of fact, how- 
ever, the ship had already got safely into port. The underwriters 
sought to enforce payment of the premiums, and their claim was re- 
sisted on the ground that the risk had never taken effect, so that 
there was no consideration for the premiums, as there could be no 
loss under the policy nor any possibility of a loss. Lord Coleridge 
at the trial had given judgment for the plaintiffs on the ground that 
the defendants had already insured the ship for the voyage, and that 
on that insurance there was a risk, and the present policy was by way 
of re-insurance to protect them under the former insurance. From 
that judgment the defendants appealed, and the case had been argued 
on March 3, before Lord Justice Bramwell, Lord Justice Baggallay, 
and Lord Justice Brett, and they had taken time to consider their 
judgment. 

Lord Justice Brett first delivered judgment in favor of the plain- 
tiffs, that the fact relied upon was no objection to the insurance as a 
second insurance, for under the first insurance there was an existing 
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risk to indemnify, against which this policy had been effected ; and 
the fact was unknown to both parties ; otherwise an insurance in an 
ordinary form, “lost or not lost ” would be invalid. Moreover, all 
the authorities appeared in favor of his view—Lord Mansfield, Mr. 
Justice Allan Park, “ Phillips on Insurance,” and other great author- 
ities. The premiums, therefore, were due and recoverable. It was 
not true that there was no insurable risk or interest, for there was 
the risk and the interest under the first policy. The plaintiffs,there- 
fore, were entitled to the premiums and the judgment was right. 
The other justices concurred. 


TITLE TO INSURANCE MONEY IN CASE OF CONTRACT 
OF SALE. 


High Court of Judicature.—Court of Appeal—April 9, 1881. 


RAYNER 
US. 


PRESTON. 


This case was an appeal from a judgment of the Master of the Rolls 
dismissing, with costs, an action by the purchasers of a house at 
Liverpool to establish their right to policy moneys received from an 
insurance office by the vendors in respect of injury to the premises 
by fire between the date of the contract and the time fixed for com- 
pletion. Prior to and at the date of the contract, the house stood 
insured by the vendors against fire with the Liverpool and London 
and Globe Insurance Company, but the contract contained no refer- 
ence to thisinsurance. Shortly after the date of the contract for pur- 
chase, and before the time fixed for completion, the house sustained 
damage by fire to the amount of £330, which sum was paid to the 
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vendors by the insurance company, who were not then aware of the 
contract for sale. In consequence of the vendors (who were trustees 
under a will) refusing either to hand over the money to the purchas- 
ers or to expend it in reinstating the premises,this action was brought 
by the purchasers. The Master of the Rolls, considering himself 
bound by the authorities, held that, in the absence of express provis- 
ion in the contract, the purchasers were not entitled, as against the 
vendors, to the benefit of the insurance money, either by way of 
abatement of the purchase money or in reinstatement of the prem- 
ises. From this judgment the plaintiffs (the purchasers) had ap- 
pealed. 


Mr. Roxsureu, Q. C., and Mr. Inate Joyce supported the appeal. 
Mr. Cuarrry, Q. C., and Mr. Barpsweit were for the Respondents. 


Lord Justice Cotton, after stating the nature of the case, said it 
was contended by the appellants that they were entitled to the moneys 
(1) on general principles, irrespective of any special circumstances 
alleged to exist in the case; (2) under the provisions of the Act 14, 
George III., cap. 78, either alone or with the aid of the special cir- 
cumstances of the case. On the first point it was urged that, al- 
though the contract did not mention the policy, it gave the plaintiffs 
as purchasers, a right to all contracts to the benefit of which the 
vendors were entitled, and of which the execution would be benefi- 
cial to or improve the thing purchased. This was inconsistent with 
one of the conditions on the back of the policy, which stipulated that 
assigns of the property (with certain exceptions, not including a pur- 
chaser) should not be entitled to the benefit of the insurance. But, 
independently of that objection, I am of opinion that the contention 
of the appellants cannot prevail. The contract passes all things be- 
longing to the vendors appurtenant to or necessarily connected with 
the use and enjoyment of the property mentioned in the contract,but 
not, in my opinion, collateral contracts ; and such, in my opinion at 
least, independent of the Act of George III., the policy of insurance 
is. It is not a contract limiting or affecting the interest of the ven- 
dors in the property sold, or affecting their right to enforce the con- 
tract for sale For it is conceded that, if there were no insurance 
and the buildings sold were burnt, the contract for sale would be en- 
forced. It is not even a contract in the event of a fire to repair the 
buildings, but a contract in that event to pay the vendors a sum of 
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money which, if received by them, they may apply in any way they 
think fit. It is a contract, not to repair the damage to the buildings, 
but to pay a sum not exceeding the sum insured or the money value 
of the injury. In my opinion, the contract of insurance is not of 
such a nature as to pass without apt words under a contract for sale 
of the thing insured. But the appellant’s case was put in another 
way. It was said that the vendor is, between the time of the con- 
tract being made and its being completed by conveyance, a trustee 
of the property for the purchaser, and that as, but for the fact ofthe 
legal ownership of the building insured being vested in him, he could 
not have recovered on the policy, he must be considered a trustee of 
the money so recovered. In my opinion, this cannot be maintained. 
An unpaid vendor is a trustee in a qualified sense only, and is so on- 
ly because he has made a contract which a court of equity will give 
effect to by transferring the property sold to the purchaser, and so 
far as he is a trustee he is so only in respect of the property contract- 
ed to be sold. Of this the policy is not a part. The argument that 
the money is received in respect of property which is trust property 
is, in my opinion, fallacious. The money is received by virtue or in 
respect of the contract of insurance, and though the fact that the in- 
sured had parted with all interest in the property insured would be 
an answer to the claim, on the principle that the contract is one of 
indemnity only, this is very different from the proposition that the 
money is received by reason of his legal interest in the property. It 
remains to be considered whether the statute of the 14th of George 
III. can give the plaintiffs any right to the money. In my opinion, 
the statute does not of itself so connect the money with the land sold 
as to entitle the plaintiffs successfully to contend that, under the con- 
tract, they were entitled to the money. I give no opinion whether 
the plaintiffs, as purchasers who are liable to the vendor for the full 
amount of the purchase money, even though the buildings are burnt, 
are persons who can (possibly to the prejudice of the office) insist 
that the money is to be applied in rebuilding. Even if they were 
so entitled, the act only gives a right to insist on the money being so 
applied, and their claim to have this done is the foundation of and 
essential to the existence of their right. But it was urged that the 
vendors misled the plaintiffs, and thus prevented them from insisting 
on their rights under the statute. In my opinion, this has not been 
established by the plaintiffs. The evidence of the plaintiff, E. Rayner, 
the younger, who is not supported by the other plaintiff,though pres- 
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ent when the conversation relied on took place, is contradicted by 
the defendants’ solicitor, the person whose statements are said to have 
misled the plaintiffs, and the alleged misrepresentation is at the ut- 
most a statement of the law, which, in my opinion, if made, was er- 
roneous, but which the plaintiffs have contended to be correct. The 
plaintiffs were not entitled, as against the defendants, to rely on a 
statement of opinion made by the solicitor of the defendants as to 
the legal right of the parties, and, in my opinion, the plaintiffs can- 
not establish their claim by the special circumstances on which they 
rely. The appellants, however, contended that there was authority 
in their favor, and it therefore becomes necessary to consider shortly 
the cases relied upon. His lordship then referred to the cases of 
Garden vs. Ingram, (23, Law Journal, Chan., 478 ;) Lees vs. 
Whiteley (Laws Reports, 2 Eq., 148;) Durrant vs. Friend (5, 
DeG. and Sm., 353;) and Norris vs. Harrison, (2, Mad., 268,) 
and said: In my opinion, there is no decision in favor of the appel- 
lants. Against them there is the direct decision of vice-chancellor 
Kindersley, in Poole vs. Adams (12, Weekly Reporter, 683.) In 
my opinion, the judgment of the Master of the Rolls was correct. 

Lord Justice Brett was also of opinion that the judgment of the 
Master of the Rolls was correct. 

Lord Justice James dissented from the judgment of the majority 
of the Court. He, in the course of his judgment, said: I am of 
opinion that the relation between the parties was truly and strictly 
that of trustee and cestui que trust. This being the relation between 
the parties, I hold it to be an universal rule of equity that any right 
which is vested in a trustee—any benefit which accrues to a trustee, 
from whatever source or under whatever circumstances, by reason of 
his legal ownership of the property—that right and that benefit he 
takes as trustee for the beneficial owner. If the policy of insurance 
in this case were a collateral contract, such as the policy whicn a 
creditor effects on the life of his debtor, the case would be wholly 
different. But the policy of fire insurance is not in my opinion a 
collateral contract, it is not a wagering contract, a contract that if a 
fire happens then a certain sum of money shall be paid to the insur- 
er; itis in terms and in effect a contract that, if the property is in- 
jured, then the insurance company will make good the actual dam- 
age sustained by the property. That damage, and that damage on- 
ly, gives the right and is the measure of the right, and it seems to 
me impossible to say that it is not by reason of the legal ownership 
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and in respect solely of the injury done to that legal ownership that 
the right to recover from the insurance company accrued to the in- 
surer. It is not, in my view of the case, at all material to consider 
what would be the case if after actual conveyance and during the 
currency of the policy a fire had occurred. The vendor in that case 
would have no right as between him and the insurance office, and the 
purchaser would have no right of action because one of the condi- 
tions of the policy excludes it, and independently of that condition 
the policy would, or might probably be held not to run with the land 
in the hands of the subsequent owner, and in that case there would 
not be that which is the foundation of the right—legal ownership and 
right in one person, and equitable ownership in another. 

In accordance with the view of the majority of the court, the judg- 
ment of the Master of the Rolls was affirmed and the appeal dis- 
missed. 





